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Foreword

This book is based on the Addison C. Harris Lectures deliv-
ered by Professor Owen M. Fiss of the Yale Law School at
the Indiana University-Bloomington School of Law on April
5 and 6, 1976. The Harris lectureship, endowed by India
Harris and named for her husband, an eminent Indiana lawyer
and public servant, was established, in the language of her
will, “for the purpose of instructing lawyers and students of
the law in the higher and more advanced questions and theories
thereof by obtaining the assistance and services of men of great
ability and renown to give practical lectures upon such subjects
of the law as a science or system of jurisprudence.”

From 1949, when the first lecture was given, the list of these
lecturers of “great ability and renown” includes, in addition to
Professor Fiss, Robert H. Bork, Professor of Law, Yale Law
School; Guido Calabresi, Professor of Law, Yale Law School;
Morton J. Horwitz, Professor of Law, Harvard University
School of Law; Charles J. Meyers, Dean and Professor of Law,
Stanford School of Law; Frank I. Michelman, Professor of
Law, Harvard University School of Law; S. F. C. Milsom, then
Professor of Legal History in the London School of Econom-
ics; Charles R. Nesson, Professor of Law, Harvard University
School of Law; and Monrad G. Paulsen, Dean and Professor of
Law, University of Virginia School of Law.

India Harris was thoughtful enough to direct in her will that
the lectures be published and thereby made available to a
wider audience. Through the cooperation of the Indiana Uni-
versity Press, the School of Law is happy to comply with this
direction by publishing Professor Fiss’s valuable study of the
civil rights injunction.




vi FOREWORD

He brings to this work a distinguished scholarly career and
also an active involvement with civil rights litigation since the
sixties, when he held a succession of positions as Law Clerk
to Thurgood Marshall, then a Circuit Judge; Law Clerk to
Supreme Court Justice William J. Brennan; and Special Assis-
tant to John Doar, then Assistant Attorney General in charge
of the Civil Rights Division, Department of Justice. Convinced
that the traditional attitudes toward the injunction are no
longer valid in light of the civil rights experience, Professor
Fiss now presents us with the first thorough reevaluation of this
controversial remedy since Frankfurter and Greene’s The
Labor Injunction, written in the twenties.

Sheldon J. Plager, Dean
School of Law
Indiana University
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The Civil Rights Injunction




I

The Triumph of Brown

Traditionally the relationship among remedies has been hier-
archical. Remedies are ranked. Those near the top are the ones
preferred. Those near the bottom may be utilized, but only if
certain special conditions are met—conditions that are not
placed on the other remedies.

This notion of a hierarchy of remedies has been one of the
hallmarks of our legal system. Even more striking is the fact
that in this hierarchy the injunction has classically been as-
signed a subordinate position. The injunction has been deemed
an “extraordinary” remedy, to be used only if all else fails. The
injunction should not issue, so tradition tells us, until it can be
demonstrated that other remedies are inadequate. These doc-
trines are the inheritance of an age when the injunction was

‘! paradigmatically used to protect property rights, such as those

| associated with the ownership of land.

In the late nineteenth century a new paradigm emerged—the
labor injunction. The injunction then came to be used as a tool
of industrial warfare, as a means of preventing the organiza-
tion of labor and breaking strikes. This usage was best sym-
bolized by the celebrated Debs case,® involving an injunction
against Eugene Debs and his followers in the American Rail-
way Union. They struck in support of the Pullman workers
and managed to tie up the railways of the nation. The Supreme
Court built on the law of nuisance, more particularly, that
branch of the law of nuisance authorizing injunctions to re-
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move physical obstruction to public highways and navigable
waterways, and sustained the injunction—nominally not to
deny the right to strike, but only to remove the obstruction to
interstate commerce.

The strike occurred in 1894 and the Court sustained the in-
junction a year later, in the context of reviewing Debs’s con-
tempt conviction. Long before the Supreme Court spoke, the
injunction had its bite—federal troops had been deployed,
Eugene Debs was arrested and removed from the field, the
strike was broken, and the American Railway Union destroyed.
What the Supreme Court added, however, was legitimacy—it
gave a legitimacy to the practices represented by the Debs in-
junction. The Court showed that only lip service need be paid
to the traditional restraints on the issuance of injunctions, and in
this lesson it altered the traditional conception of the injunction
and its place in the remedial hierarchy. The Court promised

that in matters of industrial warfare the injunction could be .

the remedy of first recourse, and in the next decade or two that
promise was fulfilled: -~ . - :

At roughly the same time, during the ascendancy of the
labor injunction, the injunction also became an important in-
strument for fighting Progressivism—conceived in this instance
as a program to reform and regulate business practices. The
Progressives attained a number of legislative successes, includ-
ing laws to regulate the rates of railroads and to impose maxi-
mum hours of employment, and the various business interests

_that lost the legislative battles often took their grievance to the

courts.

Usually their claim was tendered by way of a defense in a
criminal prosecution. The Supreme Court sustained such a
claim in Lochner v. New York,? invalidating a state law pro-
hibiting employees from working in bakeries more than sixty
hours a week. Lochner was decided in 1905, and in 1908, in
the midst of the public outcry over that decision, the Supreme
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Court sustained a similar anti-Progressivism claim, this time
cast in the injunctive form. In Ex parte Young,® in an opinion
written by Justice Peckham, also the author of Lochner, the Su-
preme Court allowed a federal injunction to be used against
the Attorney General of Minnesota, to prevent him from en-
forcing a state law proscribing maximum rates for railroads.
Ex parte Young was viewed as an integral part of the judicial
assault on Progressivism, and the reaction to it was aggravated
by the specter of a federal judge holding the attorney general
of a state in contempt, particularly when the contemptuous
act consisted of nothing more than the commencement of a
law suit in state court, as a means of enforcing the maximum
rate law. The salience of the injunction was thereby height-
ened and the coalition of those wary of the labor injunction
broadened. The dissatisfaction with the labor injunction was
generalized to all injunctions.

This dissatisfaction received congressional expression. Some
of the restrictions that resulted were procedural—for example,
the 1910 Act requiring a three-judge court for the issuance of
interlocutory injunctions against state statutes* and the 1914
Clayton Act confining temporary restraining orders to situa-
tions of ‘true necessity, narrowing the binding effect of in-
junctions to parties, and guaranteeing trial by jury in certain
contempt proceedings.® Other restrictions were substantive—
the Clayton Act sought to protect the rights to strike and
picket, and the right peacefully to persuade others to engage
“in this activity, by prohibiting federal court injunctions against
such conduct;® the 1932 Norris-LaGuardia Act went one step
further and altogether denied the federal courts the power to
issue injunctions in labor disputes.” Many of these federal
enactments had state counterparts.

Expressions of dissatisfaction also arose in the academic
culture. Felix Frankfurter and a graduate student of his, Na-
than Greene, writing in the late 1920s after the first wave
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place in the remedial hierarchy, they have entered a plea on
behalf of traditional doctrine that would curtail its use. My
purpose is to show that this doctrine is without adequate theo-
retical foundation. There is no reason why the injunction should
be disfavored as a remedy, why it should be subject to re-
strictions not applied to other remedies. I will urge that the
traditional view give way to a nonhierarchical conception of
remedies, where there is no presumptive remedy, but rather a
context-specific evaluation of the advantages and disadvantages
of each form of rellef It should not be necessary to establish
the madequacy of alternative remedies before the injunction
becomes available; at the same time, the superiority of the in-
junction should not be presumed, but rather dependent on an
analysis of its technical advantages and the system_ of power
allocation that it implies,

¥ plea is not confined to the civil rights injunction, but ‘

should extend to all types of injunctions. I speak of the triumph
of Brown and the civil rights injunction because the shift of
paradigms has been intellectually liberating. First, it has un-
covered a rich body of experience that can be drawn on for
defining the injunction and understanding its relationship to
other remedies. Second, it has enabled me to abstract right from
remedy. I now see that the argument presented by the tradition-
alists, such as Frankfurter and Greene, against the injunction
was neither general nor dispassionate; rather, it preyed on our
substantlve sensibilities—our belief that the clalm being served

was un]ust The civil rlghts m]unctlon  on the other hand, per-
Hits us to look at the injunction through a different substantive
lens—a belief that the underlying claim—to achieve equality
for the racial minority—is just. It invites us to imagine that the
substantive claim could be just, and to ask then whether the
classical position of the injunction in the remedial hierarchy—
one of subordination—can be justified.




II

The Sources of Uniqueness

We must begin with the definition of the injunction. So much
of the argument for the traditional remedial hierarchy depends
on a mistaken conception of the injunction, either on exagger-
ated notions of its uniqueness or on an incorrect identification
of the elements that make it unique.

The law has long embraced a pluralism with regard to in-
junctions, accepting the idea that there are categories or species
of injunctions. But for the most part the pluralism has been too
limited—content to distinguish interlocutory and final injunc-
tions, or perhaps mandatory or prohibitory ones. I would like
to expand the pluralism and introduce three new categories:
the preventlve injunction, which seeks to prohibit some discrete
act or series of acts from occurring in the future; the reparatlve
injunction, which compels the defendant to engage in a course
of action that seeks to correct the effects of a past wrong, and
the structural injunction, which seeks to effectuate the reorgani-
zatidn of an ongoing social institution. The preventive injunc-
tion coincided with the paradlgms of an earlier age, the prop-
erty, labor, and anti-Progressivism injunctions. It was the civil
rights experience that brought both the reparative and struc-
tural categories into focus, giving them a special prominence
and legitimacy.

Equipped with these new categories, I think we will be in a
better position to assess the alleged uniqueness of the injunction.
Classic doctrine, such as the irreparable injury requirement,
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has been primarily addressed to the preventive injunction, and -

paradoxically, that injunction bears a striking resemblance to

other remedies. The preventive injunction might be viewed as a

mini-criminal statute, though more individuated, more decen-
tralized, and with greater power invested in the judge. With the
newer categories, those with roots in civil rights litigation, we
seem to move in two different directions. The reparative injunc-
tlon closely resembles the damage ]udgr—n-eﬁf and n mlght be

]unctlon emerges, $O I will malntam, as a truly umque Tegal
mstrument

e

A. THE CONTENT OF THE INJUNCTION
1. Prevention

Justice Story described the unique office of the injunction as
preveiitive justice:? the injunction is an instrument designed to
prevent a wrong from occurring in the future. There are two
important senses in which this proposition is false: it overstates
the claim of uniqueness and takes insufficient account of repara-
tive and structural injunctions.

In asserting the supposed umqueness of the injunction, Story
is comparing it to the damage award or criminal conviction;
these remedies have an effect upon the future conduct of both
the individual against whom a judgment is entered (specific
deterrence) and society in general (general deterrence). Yet
they are retrospective remedies, because a necessary condition
for each (putting aside the category of inchoate crimes) is that
a wrong has occurred. This is not true for the classic injunction,
the preventive one.

Story’s claim of uniqueness, however, involves a false com-
parison. The preventive injunction should not be compared to
the damage award or the criminal conviction, but rather to the
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rules of conduct underlying those judicial judgments—the lia-
bility rule or the criminal prohibition. Both the liability rule
and the criminal prohibition are addressed to the future, and
neither requires a past wrong in order to become operative.
Each controls conduct through deterrence—the liability rule is
backed by a threat to impose costs, and the criminal prohibition
by a threat to punish. The preventive injunction operates in a
similar fashion.

This can be seen more clearly if the injunctive process is
divided into two phases: the issuance phase, in which the tri-
bunal promulgates the rule of conduct, and the_enforcement
phase, in which sanctions are imposed for noncomphance with
thie previously promulgated rule of conduct. The enforcement
phase can properly be compared to the damage action or crim-
inal prosecution; all are retrospective in the sense that they are
responsive to an antecedent _ wrong—a violation of a rule of
conduct. The issuance phase of the injunctive process, on the
other hand, should be compared with the promulgation of a
rule of liability or a criminal prohibition: a past wrong is not

a necessary condition for elther, and the concern of ach 1s s to

éstablish standards of future conduct.

The standard account also misleads in suggesting that pre-
vention is the only concern of the injunction. Prevention may
have been the exclusive office of the property, labor, and anti-

Progress1v1sm m]unctlons but not of the cwﬂ nghts injunction.
the defendant not discriminate in the future But there are at
least two species, two important spe01es, that are more back-
ward-looking.

The first is the structural injunction—the injunction seeking
to effectuate the reform of a social institution. The most notable
example is a decree seeking to bring about the reorganization
of a school system from a “dual system” to a “unitary nonracial
school system.” Antecedents of these decrees might be found
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in the railroad reorganizations at the turn of the century?® or,
more recently, in the antitrust divestiture cases.® But it was
school desegregation, I maintain, that gave these types of in-
junctions their contemporary saliency and legitimacy; in the
- wake of this experience, courts have attempted the structural re-
. organization of other institutions, such as hospitals and prisons,
not just to vindicate a claim of racial equality, but also to vindi-
cate other claims, such as the right against cruel and unusual
punishment or the right to treatment.*

The other backward-looking injunction is the reparative in-
junction—an injunction that seeks to eliminate the effects of a
past wrong, in this instance conceived as some discrete act or
course of conduct. To see how it works, let us assume that a
wrong has occurred (such as an act of discrimination). Then
the mission of an injunction—classically conceived as a pre-
ventive instrument—would be to prevent the recurrence of
the wrongful conduct in the future (stop discriminating and
do not discriminate again). But in United States v. Louisiana,’
a voting discrimination case, Justice Black identified still an-
other mission for the injunction—the elimination of the effects
of the past wrong (the past discrimination). The reparative
injunction—long thought by the nineteenth-century textbook
writers, such as High,® to be an analytical impossibility—was
thereby legitimated. And in the same vein, election officials have
been ordered not only to stop discriminating in future elections,
but alsd o set aside a past election and to run a new election as a
means of removing the taint of discrimination that infected the
first one.”. Similarly, public housing officials have been ordered
both to cease discriminating on the basis of race in their future
choices of sites and to build units in the white areas as a means
of eliminating the effects of the past segregative policy (placing
public housing projects only in the black areas of the city).®

The mission of these backward-looking injunctions—both
the structural and the reparative variety—might be described
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so as to reduce the tension with the classical conception of the
injunction as an exclusively preventive instrument. For the
structural injunction it might be said that the purpose of reor-
ganizing an institution is to prevent a wrong from recurring.
And for the reparative injunction it might be said that being
subjected to the continuing effects of a past wrong is itself an
independent wrong, a wrong that is to occur in the future, and
that the purpose of the injunction is to prevent that wrong.
Without wholly denying the analytic integrity of these attempted
reconceptualizations, let me suggest that both strain and ob-
scure the underlying social realities.

The attempted reconceptualization of the structural injunc-
tion assumes that the wrong exists independently of the or-
ganizational structure, and that assumption is incorrect, The
constitutional wrong is the structure itself; the reorgamza.uon
is des1gned to bring the structure within constitutional bounds=—-
no6t to minimize the chance of some other, discrete wrong occur-
ring. Moreover, at least as a practical matter, a past wrong is
required for the issuance of a structural injunction; the mere
threat of a wrong in the future is not likely to be deemed suffi-
cient to trigger the reform enterprise, even though such a threat
is sufficient for the classic preventive injunction. A structural
injunction is unlikely to issue without a judgment that the exist-
ing institutional arrangement is illegal, is now a wrong, and will
continue to be wrongful unless corrected.

The attempt to make the reparative injunction appear pre-
ventive is similarly flawed. The redefinition fails to reflect the
derivative nature of the future wrong—that the ‘wrong sup-
posedISf to be prevented by the reparative injunction is analyti-
cally derived from a past wrong. A past wrong and its effects
must Be idéntified before we can even understand the future
wrong to be prevented. The reconceptualization of the repara-
tive injunction is no more persuasive than would be the claim
that the damage award is preventive because it prevents the
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future wrong of leaving the victim uncompensated for his in-
juries. Both conceptions are highly contrived. And there is so
little to be gained. It would be better to abandon this analytic
scrimmage and simply accept one important lesson from the
civil rights experience—that the office of the injunction need
no longer be exclusively preventive.

2. Individuation

If T am correct in asserting that the preventive injunction is
best compared to the liability rule or the criminal prohibition,
in that all are preventive instruments, one striking difference
readily comes to mind, namely, the individuated quality of the
injunction. A liability rule or criminal prohibition, for example,
makes it unlawful for landowners to use their property in a way
that unreasonably interferes with the enjoyment of land by
others. The injunction rests on or assumes these same general-
ized standards of conduct, but then introduces an individuated
quality—it prohibits the defendant’s cement factory from emit-
ting smoke onto the plaintiff’s land. The individuation of the
injunction arises from the fact, first, that it is addressed to some
clearly identified individual, not just the general citizenry; sec-
ond, the act prohibited or required is described with a degree
of specificity not found in a liability rule or criminal prohibition;
and-third;the beneficiaries of the decree are also more specifi-
cally delineated.” .

‘Titially, ‘we should observe the reach of this distinction.
Individuation might serve to differentiate the typical preventive
injunction from the liability rule or criminal prohibition, but it
does not establish uniqueness for the reparative injunction. The
true analog for that variety of injunction is the damage judg-
ment, and the damage judgment seems as individuated as the
reparative injunction. A more fundamental point to note is that
individuation is but a porential. The injunction can be individu-
ated, but it need not be; and to the extent that it is not, the
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resemblance increases between the injunction—particularly of
the preventive variety—and other preventive instruments such
as liability rules and criminal prohibitions. The property injunc-
tion might have been highly individuated as a rule; not so the
civil rights injunction.

In terms of the decreed act, preventive injunctions have been
characteristically broad. Almost all preventive injunctions in
the civil rights area contain a provision that does little more
than track the prohibition of the appropriate statute or constitu-
tional command-—do not discriminate on the basis of race. The
broader the command the greater the threat to due process
values, and the harder it is to impose severe sanctions—ade-
quate notice of what constitutes a violation is likely to be lack-
ing. On the other hand, broad commands make evasion more
difficult and may deter even though severe sanctions are un-
likely. Costs are imposed on the defendant by the very assertion
of a claim of violation and the necessity of defending an en-
forcement proceeding.

With the other types of civil rights injunctions, the decreed
act has been more individuated. The reparative injunction—
promising to give in-kind compensation—has been specific in
terms of the act prohibited or required. The very purpose of
the injunction is to specify the compensation. With the struc-
tural injunction the story is more complicated: over time the
decreed act bécomes more and more specific, for example, de-
tailing the dates on which choice forms are to be distribiited,
the ratio of blacks and whites in each school, the amount to be
spénton books, étc. But'this specificity emerges as a last resort.
The original impulse in these structural cases was just the oppo-
site—Touse almost no specificity in describing the act required.

For the first decade, 1954-64, the typical school decree, to
take the most common structural injunction, had two parts—
one a broad prohibition (do not discriminate on the basis of
race; do not maintain a “dual school system™), and the other a
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requirement for the school board'to submit a plan for trans-
forming the “dual school system” into a “unitary, nonracial
school system.” This plan-submission technique was an attempt
to have the defendants—as opposed to the plaintiffs or the
court—specify their own remedial steps. It reflected doctrinal
uncertainty (a lack of clarity as to what * umtary nonracial
school'systenr™ theant? )* strategxc considerations (a desire to go
slowly or to be as Uncoercive or unobtrusive as possible) ;. and
a desire to-capitalize on the expertise of the school board The
technidtie of plan submission made eminent sense, and yet in
time courts saw the obvious—that these generahzed decrees
would not effectively ¢ change the stﬁ'fﬁ" §quo. The same dynamics
that led to the violation in the first place would prevent the
defendant from using its knowledge and imagination against
itself, from tying its own hands too effectively or too stringently.

The school boards failed to plan for themselves. During the

second Brown decade, 1964-74, the courts began to write their
own plans and thus to be increasingly specific in describing the
steps for the structural reformation. The Supreme Court was
anxious to emphasize, however, that these “specifics” were to
be viewed as mere expedients—perhaps only of a temporary
duration—necessary to cope with the absence of good faith.®

The absence of individuation in the beneficiary component
of civil rights injunctions is -even more striking, and does not
" vary greatly among reparative, structural, and preventive in-
junctions. The beneficiary of the typical civil rights injunction
is not an individual, or even a collection of identifiable indi-
viduals; rather it is a social group—the blacks. The contours
of the benefitted gr group are determined Tiot by the personal
characteristics of the person who happens to be the named
plaintiff, but rather by considerations of who should—as a
matter of fairness, efficacy, and equal protection theory—re-
ceive the benefit. This is not due to the procedural vessel, the
fact that the suits are formally brought as representative ac-
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tions; it is due instead to the group character of the underlying\/
substantive claim—the fact that racial discrimination impairs

the status of an already disadvantaged group, blacks, and for
that very reason is proscribed by the Equal Protection Clause.!!
Form follows substance.

The prominence of the class action in civil rights injunctive
proceedings and the emergence in 1966 of a new type of class
action—the b(2) action—were due to the group nature of the
substantive claim.’? Similarly the group nature of the substan-
tive claim helps explain Executive participation in civil rights
suits.’® The superior litigative resources of the Executive might
have provided the impetus, but it was the group nature of the
substantive claim that facilitated that participation. The Execu-
tive was just as entitled to speak for the group as was the plain-
tiff or the civil rights organization standing behind the plaintiff
—the self-appointed representatives of the group. And, of
course, the beneficiaries of a decree issued in a suit brought by
the United States are not in any sense individuated.

Developments in the addressee component paralleled the
loss of individuation in the act and beneficiary components.
Civil rights injunctions were typically addressed to the ofﬁce,\/
rather than the person. This was true even-imrcases where abuse
of office was charged. Operationally this meant that in deter-
mining whether an injunction was needed, the m1sconduct of
the predecessors in office would automatically be attributed to
the incumbent; there was a tacking of misconduct. It also meant
that, after issuance, the automatic substitution rule of Federal
Rule of Civil Procedure 25(d) would be invoked. Rule 65(d)
of the Federal Rules, which originated in the Clayton Act of
1914 as an attempt to confine the labor injunction, omits the
word “successor” in the list of persons bound by a decree. Yet
virtually no attention was given that omission in designing civil
rights injunctions. The word “successor” was included in almost
all civil rights injunctions, premised on the insight that the most
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important determination of official conduct is not the person
but the office—defined not by the formal job description but by
the traditions, culture, and surrounding political structures.**
This shift from person to office as addressee occurs along a
vertical axis—over time. No one pays much attention to the
person who happens to occupy the office at any particular

" time. It should also be noted that there has been a comparable

development along the horizontal axis—at any one time large
numbers of persons have been bound by the decree; injunctions
have been made to “run against the world.”

There was a need for a broad injunction in labor disputes.
These disputes often involved mass conduct—countless picket-
ers, strikers, and labor organizers—many of whom were not
known to the employer. Often the labor injunction—including
the Debs injunction—was addressed to anyone who happened
to get actual notice of it. In the reaction to the labor injunction
this scope was identified as an “abuse,” a derogation of the prin-
ciple enunciated by Lord Elden that only parties are bound.™
This view obtained legislative approval in the Clayton Act of
1914 and was carried over to Federal Rule 65(d). It confined
federal court injunctions to the parties (and their agents). By
the 1930s, however, what appeared to be at stake was not just
an English dictum or a congressional command, but, in the
words of Justice Brandeis, “established principles of equity
jurisdiction and procedure”*®—a phrase that has the same reso-
nance as a claim about the requirements of due process. Indi-
viduation was not just a practice, but rather an ideal.

The civil rights experience called this ideal into question. The
substantive claim did not cause us to ignore procedural values,
but rather to look at them with greater scrutiny. There was an
urgent need for a legal instrument to deal, for example, with
white political leaders and citizens’ groups—not parties to the
underlying school desegregation case—who were preventing
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black children from exercising rights under the decree, i.e.,
from attending formerly all white schools. This was manifest
in one response to the Little Rock crisis—the enactment of 18
U.S.C. § 1509—making it a crime for anyone to interfere forc-
ibly with the exercise of rights arising from a federal court de-
cree.'” The validity of the decree was not open to relitigation,
and the individual who interfered with rights emanating from
that decree was subject to criminal penalties. In that sense the
nonparty was bound by the decree. A second departure from
the ideal also had its roots in the Little Rock crisis, and in the
crises surrounding the school closing in Alabama (1963) and
the registration of James Meredith at Ole Miss (1962).'® What
emerged from these crises was an antiobstruction injunction—
an injunction prohibiting interferences with the rights granted
by another decree.

Initially these antiobstruction injunctions were granted
against named individuals such as Governors Faubus, Barnett,
and Wallace, and only after hearings, although the defendants
in these antiobstruction proceedings were not allowed to ques-
tion the correctness of the findings and conclusions of the un-
derlying injunction. But starting in about 1966, in order to
cope with the faceless mob, the antiobstruction decree took the
form of an ex parte temporary restraining order against anyone
with actual notice of the decree. Federal Rule 65(d) was
brushed aside on the theory that it was only a codification of,
rather than a limitation upon, the courts’ common law powers.
The underlying injunction (the one now being protected by
the antiobstruction injunction) was described as having, “in
effect, adjudicated the rights of the entire community with re-
spect to the racial controversy surrounding the school system.”?
These words mark the distance we have come—because of the
civil rights injunction—from the individuated ideal associated
with the property injunction, and underscore the fact that even
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in the addressee component individuation is only a potential; to
the extent that it is not realized, the comparison between the
preventive injunction and its analogs is strengthened.

B. THE NATURE OF THE INJUNCTIVE PROCESS
1. The Power of Initiation

Our legal system is characterized by two different models for
formally allocating the power of initiating a judicial process:
one allocates it to officers, the other to the citizenry. With the
officer model, the power to initiate a lawsuit is centralized in
the sense that it is vested in a limited number of governmental
officials—the district attorney or Secretary of Labor. The citi-
zen’s role is a modest one. He may file a complaint with the
government official, and, under the new jurisprudence disfavor-
ing administrative discretion, he may even utilize procedures
to make certain that the government official responds to the
complaint in a nonarbitrary manner. But the power of initiation
is in the government official. In contrast, the citizen model con-
templates a wider dispersion of the power of initiation. The ex-
ercise of the power may be conditioned on certain requirements,
some procedural (e.g., filing a complaint), some substantive
(e.g., stating a claim for which relief can be given), and others
financial (e.g., paying filing fees) ; and yet access is not formally
blocked by some government officer who decides whether or
not to proceed. The power to initiate litigation is vested in the
citizen.

The injunctive process, like the damage process and unlike
the criminal one, conforms to the decentralized citizen model.
The power of initiation is allocated to the citizenry. This classifi-
cation of injunctive proceedings needs no qualification if one
focusses on the issuance phase and if the concern is with the
property injunction. Qualifications must be introduced, how- |
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ever, if one’s attention shifts to the enforcement phase and if
sufficient account is taken of developments with the labor in-
junction, developments that are renewed by the civil rights
injunction. Before turning to these qualifications, I should em-
phasize that even with them the predominant motif in the
initiation sphere remains one of decentralization, comparable
to the damage system.

Assume that a citizen initiates an injunctive suit, an injunc-
tion is issued, and the defendant does the act prohibited by the
injunction. The citizen-plaintiff can commence an enforcement
proceeding designed to coerce compliance with the injunction
(the defendant is jailed until assurances are received that he
will refrain from the prohibited act). He can also seek to obtain
compensation for the harm caused by the violation. With these
two varieties of contempt—the first is conditional-order_civil
contempt and the second is compensatory-damage. civil_con-
témpt==the power of initiation is allocated to the.citizen. There
is a-third type of contempt proceeding—criminal contempt;
here the sanction is a finite jail sentence or fine, and the alloca-
tive scheme is more complicated. The power to initiate is shared
by court and citizen.?

As a purely formal matter the power to initiate criminal con-
tempt is allocated to the tribunal. It is important to recognize,
however, that even on a formal level there is more decentrali-
zation in this allocative scheme than in that of the criminal
system, where the power of initiation is vested in a district attor-
ney or the Attorney General. For we are talking about an allo-
cation to many trial judges. Each judge has considerable lee-
way. True, initiation in the criminal sphere may be delegated to
an assistant district attorney, but in contrast to the assistant
district attorney, each individual judge views himself as an auto-
nomous actor. This view in part derives from the independence O
of the judge’s commission and from the absence of the usual |
hierarchical controls by superiors (the appellate judges) over '
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the incidents of the job, e.g., pay and promotion. It is reinforced
by the knowledge that a decision not to proceed is generally un-
reviewable, and by the fact that even if it is reviewable, the stan-
dard of review is the lax abuse-of-discretion one.*

Moreover, as a practical matter, the citizen plays a large role
~ in criminal contempt, perhaps even larger than the one he plays
in the criminal system (as complaining witness). For the court,
more than the district attorney, is conceived of as a passive
institution. On occasion a judge can transcend that mind set
and abandon his passive role. Yet, in order to do so, the judge
has to overcome inertia, doctrines requiring him to act on the
basis of general rules (often an inappropriate basis for making
prosecutorial decisions), and the absence of proper staff for
this function (e.g., investigators). Thus, for the most part, the
tribunal depends heavily on the initiatives of the individual citi-
zen for bringing the violation to light, and often for the presen-
tation of the case. As a consequence, the practical allocation—
though not the formal allocation—may be thought to be to the
citizenry.

The relationship between the injunction and the decentral-
ized citizen model for initiation is purely contingent, much like
individuation. The officer model can be introduced even in the
issuance phase. This is one of the important legacies of Debs.

In 1890 Congress passed the Sherman Antitrust Act; that
law authorized the Attorney General to bring injunctive suits
to prevent restraints of trade. Debs was in fact brought by the
Attorney General under the Sherman Act, but the Supreme
Court chose not to rely on the statute—either as a source of the
substantive rights or as the authority for the Attorney General
to commence the suit. The Debs Court instead decided to rely
on the Constitution itself, adorned with some common law anal-
ogies, such as those allowing public officers to bring suits to
remove public nuisances. It was only in the late 1890s, after
Debs, that the Supreme Court had occasion to review the con-




The Sources of Uniqueness 21

gressional grant of authority to the Attorney General to com-
mence injunctive proceedings under the Sherman Act.”? Of
course, with Debs on the books there could be little doubt about
the validity of that grant of authority.

Today the question remains whether it is necessary to have
congressional authorization for the Attorney General to com-
mence injunctive suits on behalf of the United States—that part
of Debs holding congressional action unnecessary is of ques-
tionable precedential value.?® But there is no doubt that with
congressional authorization the officer model may be used. This
much was left by the antitrust cases at the turn of the century,
and the fact that legitimation ultimately rested on Debs soon
dropped out of sight. There is now a strong tradition in America
of using the officer model in injunctive litigation, and the civil
rights movement capitalized on that tradition, often in the most
striking way.

Congress’s first response to the imperative of racial equality
entailed in Brown was not to enunciate substantive rights, but
rather to authorize the Attorney General to bring injunctive
suits to implement the Fifteenth Amendment. This occurred in
the Civil Rights Act of 1957.2 The very next congressional
initiative, the Civil Rights Act of 1960, was in large part in-
tended to perfect the Attorney General’s injunctive weaponry
on behalf of voting rights.>® In each of the subsequent civil
rights acts, those of 1964%¢ and 1968,*" the pattern was re-
peated; the Attorney General was authorized to initiate injunc-
tive suits to enforce a wide range of rights—public accommoda-
tions (e.g., restaurants), state facilities (e.g., parks), public
schools, employment, and housing. And I have the impression
that this practice—which makes the Attorney General the fa-
miliar injunctive plaintifi—has been the impetus for extending
the officer model to other types of injunctive suits such as those
involving trade practices, the environment, mental hospitals,
and prisons.
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Owing in large part to the special credibility and resources
available to the Attorney General, this innovation has had
important and far-reaching consequences for civil rights litiga-
tion (and for the Executive Branch). The Attorney General
has been able to develop doctrine, launch suits, persuade judges,
and monitor performance in a way that the citizen-plaintiff
could not. It is important to note, however, that this incorpora-
tion of the officer model into the injunctive process has not been
preemptive. The civil rights acts did not foreclose the private
suit (though in the early 1970s, with respect to employment,
legislation was proposed to that effect, and ultimately the Exec-
utive’s power to sue was transferred from the Attorney General
to the EEOC).?® The result is an amalgamation—officer and
citizen models coexist.

Sometimes this coexistence is more formal than real. I have in
mind the structural injunction, in which Executive participation
is often decisive. The power of the Executive derives from the
special dependency of court and citizen in the structural context.
In part the dependency stems from special evidentiary problems
in the issuance phase—more than a few isolated incidents are
needed before a point can be made about structure, before a
judge is likely to be persuaded that he should undertake so
ambitious a project as reconstructing an ongoing institution.
The dependency also stems from the intractable problems of
policing performance in the structural context. It takes re-
sources as significant as those of the Department of Justice to
conduct regular inspections and to evaluate the periodic reports
that are usually required of the defendant in the structural
context.

Since the power of the Executive derives from a dependency,
and that dependency derives from needs endemic to the re-
medial enterprise, the power is not easily curtailed. Decentral-
ization is not easily restored. The special needs of the structural
context may to some extent be met by greater reliance on insti-




The Sources of Uniqueness 23

tutional litigators (e.g., the NAACP Legal Defense Fund). In
the Republican years (1969-77)—when the courts could no
longer count on the Department of Justice—these private in-
stitutions achieved a new importance. Even more striking has
been the improvisation of the trial judges who sought to create
new agencies (e.g., Human Rights Councils, special masters)
to meet the special needs of structural reform; these agencies
are charged with policing performance and making proposals
for framing and modifying the decree.?

It should be noted that neither the increased role of the in-
stitutional litigator nor the emergence of these judge-created
agencies returned the power of initiation to the citizen, at least
not to the degree that it existed under the property injunc-
tion. Furthermore, the pluralism of the traditional regime will
be achieved only if institutional litigators and judge-created
agencies remain truly independent—as independent as the indi-
vidual citizen.

2. The Power of Decision

Under the classical view, there was little point in distinguish-
ing between the issuance and enforcement phases of the injunc-
tive process—in both, the decisional authority was the judge.
This was as true of the labor injunction as it was of the property
injunction; indeed the 1896 presidential campaign slogan raised
in protest against Debs, “Government by Injunction,” was in

essence a protest against government by the judiciary. The j~—

same was true of the anti-Progressivism injunction. But recent
developments, some statutory, others constitutional, have com-
plicated the picture. Today a complete account of the allocative
scheme governing the power to decide must once again dis-
tinguish between the enforcement and issuance phases.

In the issuance phase, where the court promulgates the stan-
dard of conduct, the decisional authority is the judge. The
uniqueness of this allocation is hard to gauge. For the reparative

r
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injunction the uniqueness is undeniable; the correct comparison
is with the damage action, where the primary decisional agency
has been the jury. Structural injunctions have no ready standard
of comparison, and the uniqueness might be thought to derive
as much from the nature of the enterprise as the decisional
agency. With the preventive injunction, commentators have
stressed the uniqueness of the decisional agency because they
have used a false standard of comparison. The comparison has
been made to the jury—the primary decisional agency in dam-
age actions or criminal prosecutions. I have maintained, how-
ever, that the preventive injunction should be compared not
with the damage award or judgment of conviction, but rather
with the liability rule or criminal prohibition. Viewed from that
perspective, the decisional authority for preventive injunctions
appears less unique.

Today the promulgation of criminal prohibitions is viewed
as a legislative task. But this was not true of most of our history.
Common law crimes prevailed in most of the states well into
the twentieth century and under that regime the criminal pro-
hibitions were promulgated by judges. The common law system
for federal crimes ended at an early point in our history, and in
the federal domain statutes have predominated. But the federal
domain has never occupied a pivotal conceptual position in the
American criminal law system; up to now, criminal law has
largely been the work of the states. In any event, many of the
federal statutes gave a centrality to judges, calling upon them
to define amorphous concepts (e.g., a conspiracy to defraud
the United States) in order to establish the standards of con-
duct. The similarity of injunctions to liability rules is thus even
clearer because judges have always been the primary authority
for promulgating those standards.

In recent years the legislature has not only played an increas-
ingly important role in setting liability rules and criminal pro-
hibitions, but has also emerged in the injunctive process. This
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is true even in the civil rights domain. From 1954 to 1964, the
civil rights injunction was almost exclusively the work of the
judges, implementing the grand generalities of the Fourteenth
and Fifteenth Amendments. But starting with the Civil Rights
Act of 1964, dealing with public accommodations, public fa-
cilities, and private employment, and the Civil Rights Act of
1968, dealing with private housing, the civil rights injunction
has had a legislative umbrella. The legislative commands have
been cast in the most general terms (e.g., do not discriminate
on the basis of race), and the leeway of the judiciary in fashion-
ing the substantive rules of conduct has been considerable.
Under this institutional arrangement, which is not by any means
confined to civil rights, but is found throughout our legal system,
the judiciary is not the exclusive decisional agency. It is a co-
ordinate agency, exercising power delegated to it by the legis-
lature.3¢

Looking at the injunctive process from the enforcement per-
spective, the proper standard of comparison is the jury. The
question whether an individual violated a criminal prohibition
or a liability rule is, as a formal matter, generally allocated to
the jury, and that is the type of question to be resolved in the en-
forcement proceeding—did the defendant violate the injunc-
tion? Historically—in the era of Debs and Ex parte Young—
that question was allocated to the judge. Two developments
have modified that allocative scheme and have introduced the
jury into the enforcement phase. One has been specific legisla-
tive enactments guaranteeing the trial by jury, some in response
to the early experience with the labor and anti-Progressivism in-
junctions, and others as integral parts of the statutes authorizing
civil rights injunctions. The second development has been
Bloom v. Illinois (1968).3* There the Supreme Court held that
criminal contempt was to be included in the constitutional
category of “crimes” or “criminal proceedings,” thereby guar-
anteeing trial by jury in all criminal contempts in which the

/
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punishment was not petty—imprisonment for more than six
months.

1 believe, then, that even in the enforcement phase allocation
of the decisional authority is not as unique as it was previously:
the jury has been introduced. Differences nevertheless persist,

~ and they should be carefully delineated. (1) For purposes of

applying the Bloom rule in the criminal context, the severity of
the punishment is determined on the basis of the maximum the
judge is authorized to impose. In the injunctive context, the
determining factor for “severity” is punishment actually im-
posed. This rule in effect gives the judge the power to settle for
an imprisonment of less than six months as a means of avoiding
the vagaries of a jury trial and the attendant risk of nullification.
(2) In the criminal system, all fines in excess of $500 are
serious. In the injunctive process the seriousness of a fine is
not determined on an absolute basis, but rather must reflect
the financial resources of the contemnor. Muniz v. Hoffman
(1975)** introduced this principle of progressivity; it held that
$10,000 for a union was not “severe.” (3) The jury has re-
mained out of the enforcement phase when the sanction is civil
contempt rather than criminal contempt, regardless of whether
the civil contempt takes the form of a conditional order (jail
until compliance) or a compensatory-damage award.
Having deployed this analytic distinction between the issu-
ance and the enforcement phases, we must not let it obscure
the underlying reality: the centrality of the judge in the injunc-
tive process. The judge is the primary decisional agency: this
is the theme that unites both phases. The legislature may play
a role in the issuance phase, but it is essentially one of delegator
of authority. The jury might play a role in the enforcement
phase, but the judge has the power to insulate his decision from
jury review by settling for civil contempt or for a criminal con-
tempt sanction (e.g., five months in prison) that might be
legally deemed “petty” when in truth it is severe. The injunctive
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rocess should then be seen as concentrating or fusing the
:cisional power in the judge; it represents the antithesis of
:paration of powers.

It should also be emphasized that this concentrated or fused
ower is decentralized. The power is not allocated to the judi-
lary as much as it is allocated to the multitude of individual
ial judges. As Brown II teaches, they are our chancellors. Of
ourse, the trial judges are related to one another through a
idicial hierarchy, a system of appeals, but that hierarchy is
ot strong enough to produce centralization.?® For one thing,
1e trial judges—at least in the federal system—tend to view
aemselves as independent, autonomous decisional centers. As
oted before, this might be due to the fact that each has an
ndependent commission derived from the same appointing
uthority. Appellate judges have the power to reverse, but they
lo not have the usual hierarchical powers—to discharge, to
rromote, to determine compensation. Second, the trial judges’
wtonomous self-image is accommodated and reinforced by the
rrand generalities of the law they are called on to implement.
[he substantive standards embodied in the Constitution (no
itate shall deny equal protection of the laws) or statute (no
liscrimination on the basis of race) enhance the autonomy of
sach authoritative decision-maker. The same is true in the
:nforcement sphere. Third, certain well-established appellate
doctrines insulate the trial judges from rigorous review by the
aierarchically superior courts. For example, trial court find-
ings of fact are protected by a clearly erroneous standard, and
their mixed judgments of law and fact are usually protected by
an abuse-of-discretion standard. Doctrines of discretion, so
pervasive in injunctive litigation, contribute to the decentraliza-
tion of decision-making authority; they may be the functional
equivalent of the leeway allowed the jury** and result in the
same degree of decentralization introduced by the jury.

The decisional authority in the injunctive process is not
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gnly concentrated and decentralized; it is also peculiarly per-
sonalized. The recipient of the injunctive power is a person, in
contrast to other recipients of nondemocratically controlled
power, such as the jury—a group that in effect requires face-
lessness for membership and that exists for one discrete event
of limited duration (a trial). The issuance or enforcement of
an injunction becomes an expression of a person, as much as
it is an expression of an office, and represents a striking in-
stance of the personification of the law—when we speak of the
decisional authority in the injunctive process we often talk not
of the law or even of the court, but of Judge Johnson or Judge
Garrity.®

Personification stems not only from the individual character
of the recipient of power, but also from the fact that the power
is both concentrated and decentralized. These features are
inherent to the injunction, and thus personification can be ex-
pected in all types of injunctions. With the structural injunction,
however, there is an additional factor that makes the personifica-
tion even more pronounced—the judge maintains a continuous
relationship with the institution over a significant period of
time. There is no easy, one-shot method of reconstructing an
institution; a series of interventions. are inevitable, for the de-
fendants’ performance must be evaluated, and new directions
issued, time and time again. Structural injunctions entail a
process of continuous interaction, and that has the effect of
further projecting the person rather than the office.

3. The Hearing Itself

Two types of injunctions—preliminary injunctions and tem-
porary restraining orders—do violence to the norms that gen-
erally govern judicial behavior. Preliminary injunctions may
be issued after a truncated presentation of the facts and law.
The ordinary opportunities for discovery may be curtailed. The
rules of evidence (such as the hearsay rule) may be abandoned;
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heavy reliance is likely to be placed on documents rather than
on live testimony to establish a factual point; the ordinary op-
portunities for cross-examination are curtailed; and often the
judge must decide without adequate opportunity to study either
the law or the facts. Temporary restraining orders are pro-
cedurally one degree—one significant degree~—more irregular:
they may be issued even without notice to the other side.

Interlocutory injunctions thus abrogate or severely modify
the conception of a hearing that permeates the rest of the judicial
system.®® This uniqueness should be acknowledged,*” and yet
at the same time, one must avoid the danger of generalizing:
preliminary injunctions and temporary restraining orders are
very special legal instruments designed to preserve the status
quo pending a judicial determination of the underlying contro-
versy (in which the plaintiff may be seeking damages rather
than an injunction). By definition interlocutory injunctions are
of limited duration, and the violation of the usual procedural
norms occurs in the name of preserving the opportunity to have
a claim adjudicated. They are preservative of the right to have
a claim heard by a court. The ordinary injunction, the final or
permanent injunction, does not make the same kind of demand
for expedition. The issuance of those injunctions must be pre-
ceded by a hearing and one that generally conforms to the
standard procedural norms. Accordingly, when the focus is on
final rather than interlocutory injunctions, the nature of the
hearing preceding issuance is not a source of uniqueness for
injunctions.

Turning to the enforcement phase, there are two aspects of
the hearing that do introduce elements of uniqueness. The first
is the rule of Walker v. City of Birmingham,*® which denies the
criminal contemnor the right to contest the constitutional va-
lidity of the outstanding decree. To be more precise, Walker
held that it was not denial of due process for a state to foreclose
a constitutional challenge to a restraining order in a criminal

v
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contempt proceeding where the restraining order was not pat-,

vently invalid and where the contemnor had not moved to dis-
solve the restraining order before disobeying. Of course, courts
are free to adopt a contrary rule; Walker only held that they
were not constitutionally obliged to. More radically, the Walker
rule could be flatly repudiated as being inconsistent with a basic
precept of our legal system—prohibiting the imposition of sanc-
tion without an adequate opportunity to contest the constitu-
tional validity of the underlying rule of conduct. (It is ex parte
restraining orders, we should remember, that Walker galva-
nizes.)*® But until the day comes that Walker is repudiated or
made unavailing, we must recognize that the limitation on the
defenses that could be tendered in a criminal contempt hearing
is a source of uniqueness. Walker introduces a radical incom-
pleteness to the criminal contempt hearing.

A second, and more subtle, distortion is introduced by the
nature of the issue posed in an enforcement proceeding—
whether the defendant violated the outstanding decree. In the
issuance proceeding (for a final injunction) the hearing is struc-
tured on the contest model, one that is prevalent throughout
all American procedure: two parties vying against one another,
with the judge as an impartial umpire.** Once we enter the

. enforcement phase, however, it is likely that the triadic struc-
* ture will collapse, or at least get blurred, and realignment will

occur, with the judge and plaintiff now aligned against the
defendant.

In criminal contempt this realignment occurs at a formal
level: the judge is invested with the power of initiation; he
makes the prosecutorial decision. In all contempts it is likely to
arise on a practical level, given the very nature of the charge—
that the defendant defied the judge’s decree. In the adjudication
of such a charge, it is unrealistic to expect the judge to maintain
his umpireal pose in all its purity; he may be indifferent to the
question of the defendant’s innocence, but he has more than the
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usual investment in obtaining compliance with the standard of
conduct. It is his decree. And of course, to the extent that there
is not one enforcement proceeding, but an endless series of
them, as is typically the case in the structural context,* the
problem is compounded and the realignment all the more pro-
nounced. The defendant has been found in noncompliance sev-
eral times, and thus the judge is not likely to approach the ques-
tion of the defendant’s innocence unpredisposed; at the same
time the judge’s investment in the standard of conduct has in-
creased through the very process of issuing a series of supple-
mental decrees. It is not surprising to learn that judges engaged
in implementing structural decrees have special difficulty in
maintaining their distance from the plaintiffs and the adjunct
agencies used to implement the decree (e.g., amici curiae, spe-
cial masters, the Department of Justice). The triadic structure
is all but gone.

This realignment is not without parallels in either the damage
or criminal system, once liability or guilt is established and the
question is one of sanction.** Moreover, this triadic structure
can be restored to some degree by using different judges in
the issuance and enforcement phases; in fact, this has been
constitutionally mandated in direct contempts (where the
disobedience occurs in the presence of the court, such as the
disruption of a trial).** The effectiveness of this proposal,
admittedly, is limited by collegial ties and institutional identifi-
cation, and, in any event, it may entail a loss of specialized
‘knowledge (viewed as a form of expertise). When the same
judge is retained for both issuance and enforcement phases, he
can bring his familiarity with the terms and purposes of the de-
cree to bear on the issues of enforcement, determining whether
there was a violation and what the sanction should be. Ironi-
cally, this specialized knowledge is all the more important in the
context of a structural decree, and yet that is the context in
which the greatest strain is placed on the judge’s umpireal pos-

v
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ture—he must direct or manage the reconstruction of an on-
going social institution.

C. THE SANCTIONING SYSTEM

I'have maintained that the preventive injunction might profit-
ably be analyzed by comparing it to a liability rule or criminal
prohibition, since all are preventive instruments. I would now
like to look at the sanctions attached to the latter two legal in-
struments—taken as ideal types—in order to provide a frame-
work for understanding the general structure of injunctive
sanctions and to determine their uniqueness.

Both liability rules and criminal prohibitions operate through
deterrence: both acknowledge the risk of disobedience to the
underlying command or rule of conduct and threaten to impose
sanctions upon the violator. The critical difference lies in the
level of the sanctions. With a liability rule, the sanctions are set
at the level of costs to the victim,** thereby causing the perpe-
trator to internalize the costs of his action. With a criminal
prohibition, the sanctions are set at a higher level, sufficient not
only to bring the costs of the damage.caused the victim to bear
on the perpetrator, but to stop the proscribed conduct alto-
gether. :

To mark a distinction between the ambitions of criminal
prohibitions and liability rules is not to ignore some counter-
vailing examples—Ilaws today called criminal that have no
greater ambition than liability rules, and vice versa. My concern
is with ideal types; the categories take their meaning from core
examples, which draw a distinction between the laws against
murder, assault, and theft on the one hand and the laws of
accidents on the other. Nor is this account contradicted by the
fact that in some instances, particularly in the realm of property,
the practical effect of a criminal prohibition may be to force
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the would-be perpetrator to bargain with the would-be victim.
The proscribed conduct might be described in such a way as to
make the prohibition vitally dependent on the absence of the
victim’s consent; a prohibition against theft, for example, does
not prohibit taking another’s property, but rather taking it with-
out the owner’s consent.*® Finally, it should be clear that this
distinction between the two sanctioning systems is not under-
mined by the fact that on occasion the criminal prohibition may
fail, that in spite of the threat of sanction, an individual may
decide to violate the rule of conduct (because, for example, he
estimates that the likely gain is sufficient to warrant the prob-
able sanction). This contingency does not deny the ambition of
a criminal prohibition; it only acknowledges that at times the
ambition may go unfulfilled.

In terms of this framework, the sanctioning system of the
classic injunction, the preventive injunction, can be seen to
resemble that of the criminal prohibition.*® In issuing a pre-
ventive injunction the court promulgates a rule of conduct and
also (implicitly) threatens to impose sanctions—jail or fine—
for a violation; and what is more to the point, the level of the
sanctions is not tied to the level of damages caused. The sanc-
tions might be set at a level sufficient to discourage the indi-
vidual defendant from ever violating this injunction again (the
deterrence is specific in terms of the injunction and the indi-
vidual—and hence I refer to it as double-specific deterrence),
or to discourage this individual from violating any other in-
junction issued by the court (individual-specific deterrence),
to discourage any other addressee of this injunction from vio-
lating it (injunction-specific deterrence), or to discourage any-
one from violating any other injunction that might be issued by
the court (general deterrence). In all these cases—all instances
of criminal contempt—the aim is not simply to internalize the
costs to the victim but to stop the prohibited act or to enhance
the power of the court to stop acts that it might prohibit. Of
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course, as with criminal prohibitions, on occasion the ambition
of the preventive injunction may go unfulfilled. To state the
obvious, an injunction can be violated. The rule of Walker v.
City of Birmingham—denying a criminal contemnor the right
to contest the constitutional validity of the injunction—may
strengthen the threat of punishment by enhancing the certainty

~ of infliction, but it does not guarantee that the threat will be

successful in preventing the proscribed conduct.

This account accurately captures the criminal contempt sanc-
tion; it is roughly analogous to the sanctioning system of the
criminal law. But we must also consider civil contempt. What
is so curious about civil contempt, and thus the injunctive sanc-
tioning system, is that civil contempt consists of two quite dis-
tinct strands, each pushing in an opposite direction. One strand,
the conditional order, pushes the injunction toward the criminal
regime, and the other, the compensatory damage award, pushes
it toward the tort regime.

The most common form of civil contempt is the conditional
order: the injunction prohibits the defendant from doing X
(e.g., dumping waste in the river), the defendant does X once
(e.g., he dumps one load in the river), and, as a form of civil
contempt, the defendant is jailed until he stops doing X or until
the court is thoroughly satisfied through promises, etc. that he
will not do X. Though called civil, this form of contempt is a
variant of double-specific deterrence: its ambition is to prevent
this particular individual from violating this particular injunc-
tion again, and the court applies whatever pressure is necessary
to bring about the result. The uniqueness of conditional-order
contempt lies in its refinement. The conditional order is a more
calibrated form of specific deterrence than is available in the
criminal prosecution (or in criminal contempt) : the judge need
not rely on his estimate of the probable impact of a certain
quantum of punishment on an individual's future behavior.
After one violation, the burden is cast on the contemnor to
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assure the judge of the likelihood of his compliance in the
future.*’

The other form of civil contempt, an order requiring the
contemnor to pay the victim damages as compensation, makes
the injunction seem more like a liability rule than like a criminal
prohibition. But such a reductionism would be incorrect. The
preventive injunction is like a mini-criminal statute, though
individuated, decentralized, and judge-issued. As long as the
criminal contempt sanction remains available (and it does even
if civil contempt is in fact utilized, either in its compensatory
or conditional guise), the injunction will be viewed as having
more stringent ambitions than a liability rule. In gauging deter-
rent effect, what is crucial is the expected sanction (multiplied
by the probability of imposition), and that must include the
whole range of sanctions possible, high and low.

Of course, the formal availability of a strong (criminal-like)
sanction may be impeached by a declaration of the judge that
disobedience will be met only with an award of compensatory
damages or by practices to a like effect. But such declarations
are rare indeed, and the award of compensatory damages as
the sole or exclusive sanction has not been sufficiently pervasive
to alter the conception of an injunction as a criminal prohibi-
tion. We often decry the “softness” of the judicially imposed
contempt sanction, but that complaint has its counterpart in
the evaluation of the criminal system as well.

Our analysis thus far—suggesting that the injunction should
be viewed as a mini-criminal statute—holds for the preventive
injunction. The reparative injunction uses the same sanctioning
system, yet the analogy with the criminal statute collapses be-
cause the reparative injunction seeks to undo the effects of a
past wrong and thus is more like an in-kind damage judgment.
Contempt in the reparative context is analogous to using crim-
inal sanctions to collect damage judgments (rather than the
seizure and sale of assets—an enforcement mechanism that is
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awkward*® since we are dealing with compensation in kind).
With the structural injunction the analogy to the deterrence
system of the criminal law is even less successful. For structural
injunctions the sanctioning system primarily consists of supple-
mental decrees, not contempt, either civil or criminal. The usual
scenario in the structural context is for the judge to issue a de-

* cree (perhaps embodying a plan formulated by the defendant),

to be confronted with disobedience, and then not to inflict con-
tempt but to grant a motion for supplemental relief. Then the
cycle repeats itself. In each cycle of the supplemental relief
process the remedial obligation is defined with greater and
greater specificity. Ultimately, after many cycles of supple-

.mental decrees, the ordinary contempt sanctions may become
‘ realistically available, but the point to emphasize is that it is

only then—only at the end of a series—that the threat of con-
tempt becomes credible.

The gradualism of the structural sanctioning system might
be attributable to political considerations (such as a desire to
“go slow” so as to build wide popular support for the remedial
enterprise). In a similar vein, it might be said that it reflects an
ambivalence toward the underlying decree. I suspect, however,
that the gradualism has deeper roots—uncertainties in the goal
to be achieved (e.g., what is a “unitary nonracial” school
system) or shortcomings in our knowledge and ability to re-
structure ongoing institutions—and thus is less tractable. The
gradualism stems from the very nature of the remedial enter-
prise.

The unique sanctioning system of structural decrees co-
alesces with another characteristic identified earlier—the fact
that structural decrees are not preventive. A structural decree—
one of the most distinctive legacies of the civil rights experi-
ence—should not be viewed as an instrument seeking to prevent
a future wrong through deterrence. Rather, it should be viewed
as a means of initiating a relationship between a court and a
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social institution.*® The issuance of the injunction is not so
much a coercive act, such as issuing a command, as it is a decla-
ration that henceforth the court will direct or manage the
reconstruction of the social institution, in order to bring it into
conformity with the Constitution. The first ploy of any manager
is to induce collaboration; authoritative directives are reserved
as a last resort.
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The Remedial Hierarchy

In the previous chapter I inquired into the nature of the in-
junction and turned to other remedies to locate the unique
contributions made by the injunction. I now wish to examine
the formal relationship between the injunction and other rem-
edies—to describe that relationship and, even more, to see
whether it can be justified.

I begin with the legacy of the property injunction—the view
that in our legal system the relationship among remedies is
hierarchical and that in this hierarchy the injunction is dis-
favored, ranked low. This hierarchical relationship and the
subordination of the injunction is, we recall, primarily the hand-
iwork of the irreparable injury requirement. That requirement
makes the issuance of an injunction conditional upon a showing
that the plaintiff has no alternative remedy that will adequately
repair his injury. Operationally this means that as a general
proposition the plaintiff is remitted to some remedy other than
an injunction unless he can show that his noninjunctive rem-
edies are inadequate. :

There are, to be certain, ambiguities latent in the doctrine.

_For one thing, inadequacy is not a dichotomous quality, but
7 rather permits of degree, and yet the degree required is never

specified. It is not clear how inadequate—whether greatly or

- slightly—the alternative remedy must be before an entitlement

“ to an injunction is established. Second, there is uncertainty as

to which types of inadequacies are to count for the purpose of
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applying the test. What about the retrospective nature of the
damage action, the interposition of the jury, or the future finan-
cial unresponsiveness of the defendant? From one standpoint
—that of the plaintiff seeking the strongest safeguard of his
rights—they are viewed as inadequacies; not so from a more
disinterested perspective. Counting the retrospective nature of
the damage award as an inadequacy would require a reordering
of the hierarchy that would undermine the very doctrine being
applied, for that defect is always present. The interposition of
the jury also might not count as a defect because the Constitu-
tion requires it to be viewed as a virtue. And it might even be ar-
gued that the likely financial unresponsiveness of the defendant
should not count, because it would strain institutional resources
by placing an excessive front load on each individual injunctive
lawsuit if an evidentiary inquiry into the present and future
financial resources of the defendant were permitted. Third,
ambiguities inhere in the irreparable injury requirement because
it is not clear which alternative remedies must be shown to be
inadequate before the injunction is available. Is it just the dam-
age action or criminal prosecution, or is it also, as the Supreme
Court has recently suggested,® the criminal defense, habeas
corpus, removal proceedings, change of venue, disciplinary pro-
ceedings, and even appellate review? ‘

These ambiguities permit considerable manipulation of the
doctrine. Yet I am concerned with the unmistakable general
effect of the doctrine: it creates a remedial hierarchy and rele-
gates the injunction to a subordinate place in that hierarchy.
The inadequacy of alternative remedies must be demonstrated
before the injunction can be utilized, but there is no reciprocal
requirement on those alternative remedies. The plaintiff in a
damage action or a criminal prosecution, for example, need
not establish the inadequacy of the injunction before those
remedies come available.

This hierarchical relationship among remedies is not exclu-
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sively the product of the irreparable injury requirement. It
derives from several other doctrines as well, although they are
of less general scope. One is the prior restraint doctrine, ap-
plicable to injunctions against speech. This doctrine does not
altogether preclude the issuance of an injunction aimed at
speech, but rather places a burden on such injunctions that is
-not placed on other legal instruments aimed at speech, such
as damage judgments, criminal convictions, liability rules, or
criminal prohibitions. The doctrine contemplates two stan-
dards—one for injunctions and another for all other legal
instruments. For the injunction to issue, the speech not only
must be unprotected but also must be so in some dramatic,
clear, and special way, as exemplified in the troop movement
paradigm, which Chief Justice Hughes suggested in Near v.
Minnesota, the basic precedent for the prior restraint doctrine:
an injunction against speech might be allowed if and only if the
speech sought to be prevented was as clearly unprotected as that
disclosing the movements of troops at time of war.? Speech fall-
ing short of that standard but nonetheless constitutionally un-
protected might be the subject of other legal instruments, such
as a criminal prohibition or prosecution, but not the injunction.
In our culture the prior restraint doctrine is tied to the consti-
tutional guarantee of freedom of speech, but the same sentiment
is expressed in the traditional equitable maxim that equity will
not enjoin a libel. '

Another traditional maxim, to the effect that equity will not
enjoin a crime, also might be viewed as a subordinating doc-
trine. When the conduct sought to be restrained is also pro-
scribed by a criminal prohibition, the court will not issue an
injunction even if there be a coordinate source of illegality (e.g.,
a civil nuisance law), unless the plaintiff demonstrates the
inadequacy of the criminal remedy. A preference is thereby
expressed for the criminal remedy.

Finally, there is the doctrine that transformed the usual
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province of the classical injunction—the property injunction—
into an exclusive domain: equity will intervene only to protect
property rights. The injunctive plaintiff is put to the task of
convincing the court that the interest he wishes to protect is a
property interest; that hurdle is not encountered in the request
for other remedies, the protective scope of which is, as evi-
denced by the early assault cases, as broad as the totality of
human interests.

In identifying these doctrines separately—irreparable in-
jury, prior restraint, not enjoining a crime, and protecting only
property rights—we should not lose sight of the fact that all
may be invoked in the same case. Indeed, in Debs all these
subordinating doctrines seem to have converged, making the
issuance of an injunction that much more exceptional. The
conduct enjoined in Debs was arguably the subject of federal
and state criminal statutes, and in fact Eugene Debs and other
strike leaders were not only held in criminal contempt but also
criminally prosecuted for restraining trade in violation of the
Sherman Antitrust Act.> (The Court deemed the criminal
prosecution inadequate because of the risk of jury nullification,
failing to consider the very real possibility that the chance of
jury nullification was a right Debs was entitled to, not a defect
of the criminal remedy.) The prior restraint principle was also
flouted, for the injunction prohibited Debs from speaking to or
in any way addressing the strikers. The speech issue was not
discussed in the opinion of the Supreme Court, and indeed that
particular provision of the injunction is not printed in U.S.
Reports, but the anti—free speech quality of the Debs injunction
was a focal point of criticism by the federal commission subse-
quently convened to examine the Pullman Strike and its repres-
sion.* The property interest requirement was in fact discussed
by the Court in Debs, but the strained quality of the means
chosen to meet that requirement—to point to the property in-
terest the United States had in the mails—was apparent to all.
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The last of the subordinating doctrines—the one that con-
fines injunctions to the protection of property interests—need
not detain us. It is so devoid of justification—indeed I cannot
think of a single argument in support of it—that we may treat
it as having already been repudiated. No one takes it seriously.
The only point worth noting is that the repudiation was so long
in coming, in fact was not finally accomplished until the civil
rights injunction became firmly rooted, until it became clear
that we were not prepared to live without Brown. The classic
citation for repudiation, Kenyon v. City of Chicopee®, is a 1946
case, one in which Jehovah’s Witnesses sought an injunction
against authorities interfering with the distribution of hand-
bills. The Massachusetts court put the doctrine to rest by
capitalizing on the emerging consensus on the importance of
constitutionally based human rights, a consensus that ultimately
provided the substantive foundations for the civil rights in-
junction and Brown. The court reasoned: “If equity would
safeguard their right to sell bananas it ought to be at least
equally solicitous of their personal liberties guaranteed by the
Constitution.”®

The other subordinating doctrines are of continuing vitality.
This is obviously true of the prior restraint doctrine, which
seems to be invoked with increasing frequency. I also think the
equity-does-not-enjoin-a-crime doctrine and the more gener-
alized irreparable injury requirement are alive and well. They
continue to be invoked and affirmed. Indeed, the irreparable
injury requirement—the principal object of my attack—seems
to have received a new lease on life in Douglas v. City of Jean-
nette,” another 1940s case involving the Jehovah’s Witnesses,
and it was reinvigorated with a vengeance by a line of cases that
begins in 1971 with Younger v. Harris.

The subordinating doctrines can be traced back to English
Chancery practice, and thus it is not surprising that they were
primarily addressed to the traditional form of the injunction,
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the preventive one. Some of the doctrines, such as prior re-
straint, are confined to those injunctions. Other of the subor-
dinating doctrines, however, have not been so confined, but
have been applied to the newer types of injunctions, those
linked to the more recent civil rights experience. The irrepara-
ble injury requirement has, for example, been applied to the
structural injunction in O’Shea v. Littleton.® The plaintiffs there
sought, in part, an injunction against the state judges prohibit-
ing them from determining bail on a mass basis and from
discriminating on the basis of race in sentencing; they were in
effect seeking a reorganization of the criminal justice system in
Cairo, Illinois. The Supreme Court denied relief and ration-
alized this result in terms of the irreparable injury requirement.
The plaintiffs had not established the requisite irreparable in-
jury, the Court complained; they had not demonstrated the
inadequacy of a host of alternative remedies—damage actions,
criminal prosecutions, change of venue, removal proceedings,
appellate review, habeas corpus.

I recognize the usual problem of the “gap”: the subordinating
doctrines express formal rules, and there may be a gap between
actual judicial practice and formal rules. Indeed, it was the
discordance between doctrine and practice that fueled this in-
tellectual enterprise: doctrines required subordination, and yet
the injunction was the primary remedy. In truth the civil rights
plaintiff was not put to the task of establishing the inadequacy
of alternative remedies, and that led me to inquire into the justi-
fication of the doctrine. On the other hand, the existence of
this “gap” between doctrine and practice in the civil rights area
does not moot this inquiry—far from it.

- First, the durability of the civil rights experience is in doubt,
as Littleton—a 1974 decision—so explicitly reveals. The Su-
preme Court now seems bent on reversing the practice of
resorting to the injunction as a primary remedy and is narrowly
circumscribing, if not cutting back on, the injunction even in
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the civil rights domain. Second, there is a question of the gen-
erality of the civil rights experience. Even at its peak, the civil
rights practice did not prevail across the legal system. In some
domains the ascendancy of the injunction was far from assured
even as a practical matter. Third, even if there were no doubts
about the durability or generality of the civil rights experience,
an inquiry into the justification of doctrine—arguably discor-
dant with practice—would still remain vital. For the notion of
remedial hierarchy, even as a purely formal construct, might
well have psychological and normative significance. The con-
struct might well influence how the profession actually views or
thinks about a practice (the psychological significance), and,
more importantly, it might determine the legitimacy of a prac-
tice (the normative significance). Indeed, one could view this
assault on the remedial hierarchy not as an attempt to modify
the practice reflected in civil rights litigation, one of assigning
the injunction a primary role, but rather to see whether the
practice is legitimate. On questions of legitimacy, doctrine is
central.

I also recognize that some might point to history to explain
the remedial hierarchy and the place of the injunction in it.
They might remind us of the fact that the injunction evolved
as a legal instrument belonging to a system of justice—admin-
istered by the Chancellor—that was intended to be a supple-
mentary system, to provide relief when the common law system
failed. I for one am not fully satisfied with this familiar historical
account, even taken as an explanation of the remedial hier-
archy. (1) This account does not explain the continuing vitality
of the doctrine when the institutional arrangements that gave
rise to it have disappeared through, for example, the merger

of the legal and equitable forums. (2) It does not explain why

doctrine such as irreparable injury today applies to injunctions,
but not to other remedies originally administered by equity,
such as those relating to mortgages and trusts. (3) Nor does
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it explain why the injunction became the exclusive property
of the Chancellor, the supplementary system, rather than the
primary system—the common law system. Professor Hazel-
tine’s research shows that the “new tribunal [Chancery] built
partly on the older practice of the common law” and that the
early (i.e., fourteenth century) common law courts issued what
we would today call injunctions (though under the labels of
writ quia timet, writ of estrepement and writ of prohibition).°
But even if I am wrong on this score, even if the familiar his-
torical account is complete as an explanation, it must fail my
purpose—to inquire into the justification of the remedial hier-
archy. I am asking normative questions—whether it is correct
to conceive of remedies in a hierarchical fashion and to assign
the injunction a subordinate position in that hierarchy.

A. THE ARGUMENT FROM DUE PROCESS

One species of injunction—interlocutory injunctions—poses
a threat to the right to be heard. They enhance the risk of error
and evince a disrespect for the individual by denying him the
opportunity to participate in a process that will have a direct
and immediate impact on his well-being. This much cannot be
denied; on the other hand, it would be a mistake to generalize
about all injunctions because of the special defect of interlocu-
tory injunctions—to determine the place of the injunction on

the basis of the procedural irregularity of temporary restraining /

orders and preliminary injunctions.

This tendency to generalize is manifest in Frankfurter and
Greene, who largely built their case against the labor injunc-
tion on the basis of the evils and abuses of interlocutory labor
injunctions. They began with Debs and the slogan raised against
that case, “Government by Injunction”; but they never paid
sufficient attention to detail—the fact that the Debs injunction
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was a temporary restraining order, issued without the slightest
~ attempt to get the adversary to participate in the proceeding.
Even less attention was paid to this detail in the Norris-La-
Guardia ban. Admittedly, the special time-bounded quality
of a strike often makes the interlocutory injunction decisive in
. the labor context; a temporary halt of a strike might break the
strikers’ momentum altogether or insulate the employer from
pressure at his most vulnerable operating phase. But this only
explains or excuses the mode of the Frankfurter and Greene
analysis, the tendency to generalize from the interlocutory in-
junction; it does not recommend that it be followed.

This same misguided tendency to generalize has shown up
more recently, this time in Justice Powell’s attempt to justify
the prior restraint doctrine. “The special vice of a prior re-
straint,” he wrote, “is that communication will be suppressed,
either directly or by inducing excessive caution in the speaker,
before an adequate determination that it is unprotected by the
First Amendment.”** If the prior restraint doctrine were con-
fined to interlocutory injunctions, that is, ones issued, as in the
case of temporary restraining orders, without participation by
the adversary and without the benefit of appellate review, and
in any event issued prior to a full hearing on the law and the
facts, where the judge must act with great haste, then Justice
Powell’s justification would make sense; a special concern for
error costs in the First Amendment domain might compound
the distaste for interlocutory injunctions that flows from due
process.’* But this process-oriented justification for the prior
restraint doctrine does not make sense when the focus shifts to
final injunctions. There is not the slightest reason to believe
that they will be issued without “adequate determination.” In-
deed, if I were to make a guess, though I believe it a mistake
to generalize in this fashion, I would probably have to say that
in the generality of cases the determination that precedes the
issuance of a final injunction is not only “adequate” but prob-
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ably superior to that which generally precedes the promulgation
of the truly comparable preventive (“prior”) instruments, lia-
bility rules and criminal prohibitions.

I would suggest, then, that the argument from the irregular
quality of the interlocutory process, whether it is based on the
Due Process Clause alone or is coupled with the First Amend-
ment, does not justify a subordination of the injunction. All
it justifies is a set of restrictions on the issuance of interlocu-
tory injunctions, as was realized in the first waves of congres-
sional reform—the Three Judge Act of 1910 and the Clayton
Act of 1914—which were primarily aimed at interlocutory
injunctions (Ex parte Young, like Debs, involved an interlocu-
tory injunction). Some of the restrictions may be formalistic:
a bonding requirement, time limitations for the duration of the
interlocutory injunctions, affidavits about the impossibility of
giving notice and the urgency of relief, interlocutory review,
increased quorum, etc. Other requirements may be more sub-
stantive.

One substantive requirement might be that the plaintiff es-
tablish a likelihood of succeeding on the ultimate merits—a
requirement that is commonplace in America, but is being
questioned now in England.’® This substantive requirement
might be especially stringent in the First Amendment domain,
thus yielding a mini-prior restraint doctrine, that is, one tied to
interlocutory injunctions: in order to get an interlocutory in-
junction against speech, it would have to be absolutely clear—
such as is suggested by the troop movement paradigm—that
the speech is unprotected. This is not to belittle the reach of
the prior restraint doctrine thus reformulated. In litigation
aimed at speech, the interlocutory phase is often decisive: a
denial of interlocutory relief will often moot the censor’s plea.
This is typically the case when the censor claims the speech
will reveal a “secret.”* But this is obviously not the whole story.
There are many situations in which the request for final injunc-
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tive relief survives a denial of interlocutory relief; as much is
suggested by Pittsburgh Press itself, the case in which Justice
Powell offered the process rationale, for it involved a final in-
junction (against sex-classified ads in newspapers). So did the
other classic prior restraint precedents, such as Organization
for a Better Austin'® (injunction against distribution of pam-
‘phlets said to invade privacy and harass) and Near v. Min-
nesota itself (injunction against publication of a newspaper).
In these spheres, the request for interlocutory relief is not co-
extensive with the request for injunctive relief. The mini-prior
restraint doctrine, which I concede can be justified in process
terms, is not coextensive with the traditional or more familiar
prior restraint doctrine, which applies to all injunctions aimed
at speech and which cannot be justified in process terms.
¢ A concern for process might also justify an irreparable injury
requirement for interlocutory injunctions: the plaintiff has to
demonstrate that the defendant would cause irreparable injury
unless immediately enjoined. This substantive requirement,
presently found in most jurisdictions, invokes the same verbal
ormula that applies to final injunctions, irreparable injury.
There is, however, a critical difference; in fact, as in the case
of the prior restraint doctrine, it would be best to recognize two
distinct irreparable injury requirements—one for interlocutory
and the other for final injunctions. In the context of final in-
junctions the irreparable injury requirement subordinates the
injunction to noninjunctive remedies; in the interlocutory con-
text, the irreparable injury requirement subordinates the inter-
locutory injunction to the remedy sought at the end of the law-
suit, a remedy that might be either injunctive or noninjunctive
(such as damages). In the interlocutory context, the irrepara-
ble injury requirement could be viewed as protective of the
right to be heard; in the final context, it serves no such purpose.
Of course, many litigants try to use an interlocutory injunc-
tion as a substitute for a final injunction. But the appropriate
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response to that practice is to be wary of the request for inter-
locutory injunctions, not to impose restrictions on the issuance
—after a full hearing—of final injunctions that are not imposed
on other remedies. Such restrictions are overbroad, and even

more, they create the wrong incentive structure. Since the re-l

strictions would be applicable to both interlocutory and final
injunctions, the litigator would have little reason to observe a
distinction between the two types of injunctions—if he can get
one he is likely to get the other.

The due process argument primarily stems from a concern
with interlocutory injunctions, but it may be seen to have other
roots. For example, as I noted earlier, the rule of Walker v.
City of Birmingham introduces a radical incompleteness into
a criminal contempt hearing: it denies the alleged contemnor
the right to be heard on the constitutionality of the underlying
decree. This curb on the right to be heard might properly be
viewed as a denial of due process, but surely what follows from
this view is an abrogation of the Walker rule, not the subordi-
nation of the injunction.

A similar point could be made with the objection that stems
from the breadth of a decree—that it sometimes binds persons
who were not parties to the proceedings: the cure lies in restrict-
ing the scope of the decree. There is, however, a more basic
response that could be made and indeed must be made for
many decrees—particularly of the structural variety—where
the scope is not easily narrowed. The dictates of due process
will be satisfied if the interests of the persons bound by the de-
cree are adequately represented.’® A structural decree trying
to reform the practices of a municipal police department will
invariably have an effect upon all the individual police officers,
present and future; on the other hand, due process does not
require that each participate in the lawsuit qua party, but rather
that they be adequately represented by, say, the police chief
and other supervisory personnel.*” It would not be a denial of
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due process to preclude individual officers from relitigating the
validity of the decree, to subject them to supplemental decrees
defining their obligations with greater specificity, or, if they had
sufficient notice of the decree, to impose civil (damages) and
criminal sanctions (under 18 U.S.C. § 1509 or criminal con-

. tempt).

A final due process argument for subordination might be
based on the collapse of the triadic hearing structure—the
subtle realignment of parties and judge that is likely to occur
in the enforcement phase. The threat is not to the right to be
heard, but rather to the impartiality of the hearer. I concede
that an impartial decision-maker may be required by due pro-
cess, and that in some situations—such as in the structural
context—it may be hard (though not impossible) to preserve
the umpireal posture by using different judges in the enforce-
ment and issuance phases. And yet it seems a mistake, and
without basis in precedent,!® to read the due process require-
ment of impartiality to make the contest model of adjudication
a constitutional necessity, to constitutionalize the position of
passive umpire. The investment a judge is likely to have in see-
ing that his previous orders are complied with does not seem
to me the kind of bias the constitutional norm of impartiality
should guard against.

B. THE ARGUMENT FROM INSTITUTIONAL PREFERENCES
1. ThelJury

The relationship between the injunction and the right to trial
by jury is the product of a threefold historical accident: (a)
Two independent legal systems developed in England, the

- common law courts and Chancery, and one of them, Chancery,

did not recognize a jury trial right. It could be expected that
Chancery would not utilize the jury, but there is no functional
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explanation of why there had to be two legal systems, why the
dispensation (equity) function of Chancery could not be inte-
grated into the existing legal system. (b) The injunction was
used only by the Chancery, the legal system in which there was
no jury trial right. The injunction could (also) have been an
instrument of the common law courts, the ones that did recog-
nize a jury trial right. (¢) The American Constitution did not
aspire to create a jury trial right afresh or to expand it beyond
the English bounds, but rather sought to codify the English
practice as it then existed, thereby freezing into the American
jury trial right the late eighteenth-century English distinction
between law and equity.

I emphasize the accidental character of this relationship not
to deny its reality, but rather to deny its inevitability. The re-
lationship between the jury trial right and the injunction could
be altered. The jury could be integrated into the injunctive
process. This is relevant for our purposes for it means that the
absence of the jury trial cannot be the defect that justifies the
subordination of the injunction. If the absence of the jury were
really perceived as a defect, we could integrate it into the injunc-
tive process, and the failure to do so should not count as a
reason for subordinating the injunction, but rather should be
read as a sign, along with others, of an ambivalence toward
the jury right.'®

The constitutional preference for the jury is strongest in the
criminal domain. There the power of the state is brought to
bear on an individual for violating a governmental prohibition,
and the jury—an ad hoc group of lay citizens who need not
explain their decision—can be seen as tempering harsh and
arbitrary laws through the power of nullification. Criminal con-
tempt is the aspect of the injunctive process most analogous to

.the criminal prosecution, and, as might be expected, the critics

of the injunction, such as those who attacked Debs and the
labor injunction, focussed on criminal contempt. They argued
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that the injunction should be subordinated because criminal
contempt abridged the jury trial right.

What the critics overlooked, however, was the possibility of
integrating the jury within the criminal contempt phase of the
injunctive process. This possibility was recognized by legisla-
tors, who provided for trial by jury in criminal contempt pro-
- ceedings, thereby undercutting this particular argument for
subordination. The legislative integration was selective, con-
fined to certain substantive categories of injunctions, such as
the labor injunction, and, much later, to the civil rights injunc-
tion. But the integration was generalized by the Supreme Court
in Bloom v. Illinois, requiring a jury trial right in all criminal
contempts in which the sanction was not “petty.” And it does
not strike me as accidental that the integration occurred at the
same moment as the incorporation decision was made, that is,
when the Supreme Court decided the criminal jury trial pro-
visions were binding on the states.?® For the incorporation de-
cision was tantamount to an affirmation of our constitutional
commitment to the criminal jury. Having made the judgment
that the jury trial right was important (or “fundamental”)
enough to become applicable to the states, it was hard to think
of a good reason why it should not be made applicable to
criminal contempt.

I do not mean to suggest that the integration of the jury into
the injunctive process is complete. It has been integrated into
criminal contempt, but three gaps still persist, and each should
be analyzed separately: (1) conditional-order civil contempt;
(2) compensatory-damage civil contempt; and (3) the issu-
ance phase.

The absence of a jury in conditional-order civil contempt is
particularly troubling given my insistence that that sanction
should be viewed as a specially calibrated form of specific deter-
rence. As an instrument of deterrence that puts liberty in jeop-
ardy, conditional-order civil contempt, like criminal contempt,
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should invoke the constitutional preference for the criminal
jury; I do not understand why the specificity of the deterrent
effect should reduce the need for the jury. On the other hand,
the appropriate response to this gap, as with criminal contempt,
is not the subordination of the injunction. Rather, the appro-
priate response is to integrate the jury into conditional-order
civil contempt. The jury would, for example, decide whether
the alleged contemnor violated the decree, whether he should
be imprisoned until future compliance, and whether he has
brought himself into compliance.?* The jury’s role would be
roughly analogous to its role in criminal contempt, introduc-
ing that same risk of nullification, though there would be an ad-
ditional problem of working out the definition of “petty” since
the sanction is not finite.

Admittedly, the Supreme Court might have more difficulty
in achieving the integration of the jury into conditional-order
civil contempt. The constitutional text is not as congenial as it
was for criminal contempt. It is harder to fit conditional-order
civil contempt into the constitutional categories of “crime” or
“criminal prosecution.” But if the constitutional preference for
the jury is strong enough to justify subordination of the injunc-
tion, then ways could be found to overcome the labels, the word
“civil.”22 The Court could declare that the traditional categori-
zation of conditional-order contempt as a form of civil con-
tempt was mistaken—from the functional perspective it should
beé seen as a variety of criminal contempt. Literalism would
be eschewed in favor of functionalism. Alternatively, the reform
could be predicated on the Due Process Clause directly, thereby
avoiding the categorization problems that arise from the words
“crimes” or “criminal prosecution.” Or, conceivably, a notion

of supervisory powers could be utilized when the contempt

processes of the federal courts are at issue.
Moreover, even if these moves are unavailing, the gap need
not be filled by the judiciary. As with criminal contempt, the
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legislature could take the initiative. In the legislative halls the
historical categorization of the conditional-order contempt as
a form of civil contempt would not be controlling. The legis-
lative power over contempts may be restrained by the separa-
tion-of-powers principle, but it is hard to imagine that principle
precluding this particular legislative reform. Separation of pow-
ers retains so little bite today, it is not likely to be read as
prohibiting a legislative reform that can be viewed as being
predicated, not on a desire to weaken judicial power, but rather
on a desire to broaden the reach of individual rights that might
well have a constitutional basis.
I maintain then that the jury could be integrated into condi-
tional-order contempt, as it has been for criminal contempt.
The same is true for the remaining variant of civil contempt,
the compensatory-damage order. The ordinary tort or contract
action amply reveals the possibility of such an integration.
Moreover, there is little need to count on legislative initiatives
to effectuate this reform. Here the constitutional text is more
congenjal. The Supreme Court need only note the functional
equivalence between the compensatory-damage civil contempt
and the ordinary tort action, and construe the introductory
words of the Seventh Amendment, a “suit at common law,” to
embrace this form of civil contempt. Such a construction might
be criticized as being ahistorical, yet it is not clear that such
an objection should be decisive. It certainly was not decisive
for the Supreme Court in determining, for example, the required
size*® and decisional rule of the jury (i.e., whether the jury must
use a unanimity rule).?* Nor is it clear what an historical ap-
proach would produce when, as in this instance, the historical
basis of the enforcement technique seems very much in doubt.
I am not certain that compensatory-damage civil contempt
existed in English equity practice in 1791, nor how it could be
squared with the classic maxim that equity acts in personam.*
Integration of the jury into the compensatory-damage civil
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contempt is a distinct possibility, I would maintain; but of
course the truth of the matter is that it is unlikely to materialize.
We are too ambivalent toward the civil jury. In the damage
area, the jury is not a preferred institution, but merely one that
we are constitutionally stuck with. That is why the Seventh
Amendment—the one that “guarantees” and thus commits us
to the civil jury—has not been made applicable to the states
(the only other provision of the Bill of Rights that has this
status is the grand jury guarantee of the Fifth Amendment).?®
The point I wish to make, however, is that it would be imper-
missible to use the absence of the jury in compensatory-damage
civil contempt as a justification for subordinating the injunc-
tion, and that point is supported rather than contradicted by
the constitutional ambivalence toward the civil jury.

Finally, there is the issuance phase—does the absence of the
jury here justify subordination? The structure of my argument
here is the same as it was with compensatory-damage civil con-
tempt—it comes to rest on a doubt whether the civil jury is a
preferred decisional agency. There are, however, additional
complications. For the possibility of integrating the jury into
this phase of the injunctive process is less apparent. The jury
can be easily integrated with the reparative injunction since it
is like an in-kind damage judgment. But additional problems
arise with the preventive injunction, and even more with the
structural one. The jury would have to design the decree, and,
in the structural context, continuously modify that design in
light of the defendant’s performance and changed conditions.

This objection to integration might be muted if a bifurcated
procedure were employed—Iletting the jury decide whether the
substantive right was violated, and letting the judge design the
decree. But such a scheme would be subject to an objection that
I consider to be sound, namely that it incorrectly presupposes
too clear a distinction between violation and remedy. The
remedy and violation are interdependent. A judgment about
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violation should reflect, and in fact does reflect, a judgment
about remedy. Accordingly, we must confront the possibility
that the jury will decide not just whether an injunction should
issue, but also what its terms should be.

Such a scheme would of course put a new strain on the jury,
and yet I do not regard the tasks as unmanageable. The lay
status of the jury could be compensated for by fuller evidentiary
presentations on the remedy; such presentations might include
testimony of experts, and they could be structured and inter-
preted by judicial instructions. The group nature of the jury
would not preclude its use in designing the decree: most statutes
are drafted by committee. Admittedly, the structural decree
would require a single jury to remain in existence for a long
period of time—that would be an onerous burden but not an
impossible one, as reference to grand jury practice reveals.

The truth of the matter is, once again, that this integration
of the jury into the injunctive process will not occur; integration
is even less likely to occur in the issuance phase than in com-
pensatory-damage civil contempt (a component of the enforce-
ment phase). The constitutional preference for the jury is at
its weakest in the issuance phase. This is in part due to the fact
that at issue is a second right: assuming the jury trial right is
honored in the enforcement phase, as it surely is with criminal
contempt, then the demand for the jury in the issuance phase
is in essence a demand for a second jury. The constitutional
preference for the jury is not that strong.

The weakness of the preference for the jury in the issuance
phase also stems from the fact that it entails the promulgation
of future standards of conduct, and in those matters there seems
little demand for a jury. This is not true for reparative injunc-
tions since the command is roughly analogous to the command
to pay money damages but is true for the structural injunction,
which does not have a ready comparison in traditional legal
domains, where the jury is found. Its closest analog may be
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found in administrative law. And as for preventive injunctions,
I have argued that the proper analog is not the damage action
or the criminal prosecution, proceedings where the jury is tra-
ditionally found, but rather those processes—some judicial and
others legislative—that precede the promulgation of liability
rules and criminal prohibitions. No one suggests that these
tasks be turned over to the jury.

True, injunctions are capable of greater individuation than,
say, liability rules or criminal prohibitions, but I fail to see why
that quality of an injunction, even if realized, provides the foun-
dation for a jury trial claim. The claim for a jury trial does not,
in my judgment, get stronger as one moves from a nonindivid-
uated injunction (do not discriminate on the basis of race) to
a highly individuated one (admit James Meredith to the Uni-
versity of Mississippi).*

Similarly, I do not believe that a preference for the jury in
the issuance phase of the injunctive process can be predicated
on the unique nature of the decisional agency. For the moment,
I am willing to assume that the judge is a nonrepresentative
decisional agency and that this nonrepresentativeness is a spe-
cial source of concern with the issuance phase of the injunctive
process, a source of concern not present with the criminal
statute that is promulgated by a legislature. It still remains to

be seen whether the jury is the proper antidote: we may not

want the kind of representativeness that comes from the jury.
The jury is not a representative body in the same sense that a
legislature is.

The properly constituted (i.e., randomly chosen) jury panel
is a representative body in the same sense that a scepter might
be said to represent the sovereign—it stands for the public (the
pictorial or ornamental sense of representation). But there is
no sense in which the jury panel (and much less that much
smaller group that survives excuses and challenges) can be said
to speak for the public (the agency sense of representation) as
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a legislature might.?® This is due not just to the unanimity re-
quirement, which could be modified, but also to the absence
of any mechanism of accountability between the public and the
jury, and the conceptual impossibility of developing such an
accountability mechanism.* The secrecy of the jury’s delibera-
tions (the fact that it need not discuss the case in public), the
fact that the jury need not explain or justify decisions, and its
one-shot quality (i.e., the fact that a new jury is convened for
each case) preclude the development of a proper mechanism of
accountability. And these are core features of the jury. If we
tried to eliminate those features, and also abrogated the una-
nimity requirement, we would cease to have a jury and instead
would have created a six-to-twelve person legislature.?* We may
prefer the legislature to the judge, and for that reason subordi-
nate the injunction, an argument still to be considered, but we
should not let a demand for a jury be a proxy for the preference
for the legislature.

2. The Legislature

Our democratic ethos gives a preference to the more repre-
sentative institutions. Juries may not be considered representa-
tive in the sense called for by democratic theory, but surely
legislatures are. The question then arises whether the subordi-
nation of the injunction may reflect this democratic preference
for the legislature.®! The judiciary is less representative than the
legislature, and in the issuance phase, so the argument con-
tinues, the judiciary is supreme.

The irreparable injury requirement purports to be a general
requirement, one to be applied across the board to all types of
injunctive proceedings, and accordingly the justification for
that doctrine must be equally general. The representativeness
argument appears to have the requisite generality. The truth
of the matter, however, is that it cannot be successfully main-
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tained in this generalized form. The argument collapses at three
different points.

First, the assumption about the democratic character of the
remedies given priority over the injunction can be questioned.
It is overbroad. For the injunction to be subordinated to an
alternative legal instrument it must be shown that the alterna-
tive does not also share the same defect; the fact that the judi-
ciary, rather than the legislature, is the prime decisional agency
in the injunctive process cannot be used as the basis for placing
the injunction beneath another remedy that gives the judiciary
(as opposed to the legislature) an equally primary role. From
this perspective, the argument from representativeness at best
subordinates the injunction to the contemporary criminal
prohibition. It cannot justify subordinating the injunction to
liability rules, which even in their contemporary guise are
promulgated primarily by the judiciary; nor can it justify sub-
ordinating the injunction to remedies such as declaratory judg-
ments and habeas corpus, which contemplate a comparable
role for the judiciary.

Second, we can question the assumption about the role of
the judiciary even in the injunctive process. That assumption
is also overbroad. The property injunction, the labor injunction,
and, of course, the anti-Progressivism injunction were typically
issued without statutory authorization. But as we noted be-
fore,?? the more familiar injunction today—whether it be civil
rights, antitrust, or even the injunction against public employee
strikes—characteristically has a legislative umbrella. In these
situations there is some degree of statutory authorization, and
it makes little sense to use the irreparable injury requirement
(or any of the other subordinating doctrines) as a means for
preserving legislative primacy. (To broaden this point even
further, though I am reluctant to do so, one need only fasten
on the power of the legislature to curb the injunctive proclivity
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of the judiciary, and read the legislative silence as an “implied
authorization.”)

Third, we can question the assumed preference for the more
representative branch. Once again it is overbroad. If nothing
more is at stake than the formulation of “public policy,” as was
true with the property injunction and the labor injunction, then
it is fair to assume that the nonrepresentative character of the
judiciary is a vice. But if the focus shifts to the civil rights
injunction, and either the minority-group orientation or the
constitutional basis of the substantive right, then the nonrep-
resentative quality of the judiciary becomes a virtue rather than
a vice. Constitutional rights are supposed to be countermajori-
tarian, and those emanating from the Equal Protection Clause
particularly so.

Admittedly, it is possible to construct a theory transforming
any claim for relief—injunctive or otherwise—into a protection
of “minority rights,” or, given a revival of substantive due pro-
cess, a protection of a constitutional liberty. That is the over-
riuing lesson of anti-Progressivism. Curbs are surely needed.
But those curbs should emanate from a substantive theory of
judicial review, such as that embodied in footnote 4 of Carolene
Products, which confines judicial activism to the protection of
specific constitutional guarantees (e.g., First Amendment),
the correction of conduct that interferes with the democratic
processes (e.g., abridgments of the right to vote), and the
protection of “discrete and insular minorities” whose welfare
cannot be safely entrusted to the normal workings of democratic
processes.?® These curbs should not emanate from a view about
remedies, nor should they be expressed in so broad and so
indirect an instrument as the traditional irreparable injury for-
mula. That formula generalizes the curbs across the legal
system and suggests that they have a source in the remedy,
when in truth they are rooted in the substantive claim.

The argument from a preference for representative institu-
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tions can thus be faulted for resting on premises that are over-
broad—that the supremacy of the legislature is assured with
other remedies, that injunctions are devoid of statutory authori-
zation, and that the nonrepresentativeness of the judiciary is
always an evil. The irreparable injury requirement requires
premises as broad as these, and yet, as becomes evident once
attention is paid to the civil rights injunction, these premises
cannot be maintained with such generality. Furthermore, once
the premises are carved back to their proper reach, an even
deeper and more intractable logical problem of the representa-
tiveness argument emerges, and that is its self-defeating quality:
when the argument justifying subordination has its greatest
force, the ordinary subordinating doctrines—such as the ir-
reparable injury requirement—are inapplicable.

The representativeness argument has its greatest force when
the legislature has not spoken or has decided not to enact a
criminal prohibition or liability rule that might render the de-
fendant’s conduct unlawful. This is the situation in which it
would be most appropriate to argue that the injunction should
not issue, because otherwise the judiciary would be usurping
the legislative task. But this is the very situation in which the
irreparable injury requirement (or the equity-does-not-enjoin-
a-crime maxim) would not be a ban on the issuance of the
injunction, for, by definition, the plaintiff has no (adequate)
remedy at law. What is needed to avoid this paradox is not a
new verbal formula that subordinates the injunction, but one
that ties its availability to the legislative decision about other
remedies and thus the existence of the substantive right.

3. State Courts

In the early part of the nineteenth century it was not unusual
for there to be one chancellor for an entire state and a system
of common law courts widely dispersed throughout that state.
In such a setting, the subordination of the injunction furthered
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interests in localism. Those institutional arrangements are now
at an end, but, oddly enough, in recent years the irreparable
injury requirement has been made to serve comparable inter-
ests, as a means of fixing the bounds between state and federal
courts. The starting point was that extraordinary day in 1943
when the Supreme Court decided both Murdock v. Pennsyl-
vania® and Douglas v. City of Jeannette.®

Both cases involved the same ordinance of the City of Jean-
nette. The ordinance prohibited solicitation without a license.
The issue was whether the First Amendment allowed the or-
dinance to be applied to the familiar solicitation activities of
Jehovah’s Witnesses. In Murdock the Supreme Court reviewed
criminal convictions for violating the ordinance, and in Douglas
v. City of Jeannette the Court was asked to review the dismissal
of an injunctive suit brought in federal court to restrain the
enforcement of the ordinance.

The Supreme Court first announced its decision in Murdock:
the ordinance was unconstitutional as applied to the Jehovah’s
Witnesses. Then the Court turned to Douglas v. City of Jean-
nette. One might have expected the Court to affirm (or possibly
vacate and remand) on the theory that the Murdock decla-
ration of unconstitutionality made an injunction against the
enforcement of the ordinance unnecessary; that disposition
would have implicated the familiar principle requiring the
plaintiff to show the need for the relief—the likelihood of a
future wrong. Obviously, so the Court could have reasoned, its
own contemporaneous decision in Murdock radically changed
the picture as it might have existed at the time the Douglas suit
was filed or at the time the district court acted; now there was
no reason to assume the ordinance would be enforced against
the Douglas v. City of Jeannette plaintiffs. This line of reason-
ing would have kept the case at a low visibility. It is mentioned
in the opinion, but the Court chose to rest its affirmance on a
much more ambitious theory.
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The Douglas v. City of Jeannette theory had two prongs:
the first was to claim that a vital principle of federalism was
threatened by the injunctive suit, and the second was to use
the irreparable injury requirement to eliminate that threat to
federalism. The result was to create, in our remedial hierarchy,
a preference for the state criminal defense—you must use it if
you can. Both this result and its underlying theory, renewed
by the “Our Federalism” shibboleth of Younger v. Harris some
thirty years later, strike me as flawed. The injunctive suit posed
no threat to federalism correctly perceived, and, even if it did,
the irreparable injury requirement is an inadequate means of
safeguarding federalist values.

It is hard to believe that the state interest being vindicated
by Douglas v. City of Jeannette is of any moment, is in any
sense vital. It was Murdock v. Pennsylvania, not Douglas v.
City of Jeannette, that made the fundamental points about
federal structure: the states are bound by federal law, including
the Bill of Rights, and the ultimate power to determine the
consistency of the state laws with these superior federal norm:s
is allocated to a federal court, the Supreme Court of the United
States. Moreover, given the nature of the claim——that a state
is violating the federal Constitution—it is hard to see how the
Douglas rule could serve the usual values of localism, such as
a desire to have law enforcement reflect local community senti-
ments, which a federal district court is not likely to express.
In matters constitutional, nationwide uniformity is a necessity.

At best, Douglas v. City of Jeannette was a gesture: it might
be viewed as a means of safeguarding certain dignitary interests.
The preference for the criminal defense could be justified on
the theory that state officials should not be gratuitously insulted
(as might have occurred if the Supreme Court assumed the
City of Jeannette District Attorney was going to enforce the
ordinance in the face of the declaration of unconstitutionality).
This interpretation is all the more credible in light of the more
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recent progeny of Douglasv. City of Jeannette, such as Younger
V. Harris and Wooley v. Maynard,*® making the nonpendency
of a state prosecution the touchstone—a necessary and almost
a sufficient condition—for access to federal injunctive relief.
The no-prosecution-pending rule might be seen as intended to
avoid the irritation that might be caused if state officials are
stopped by a federal district court from going forward with a
case that has already been launched. And the primary concern
must be with the sensibilities of state prosecutors; they would
be the addressees of the Douglas type of injunction. It is truly
difficult, though not impossible, to imagine a state judge no-
ticing—much less taking offense—when a case ceases to appear
on his ever-crowded calendar.

Douglas involved a preventive injunction, one intended to
stop the enforcement of a statute on grounds of its unconsti-
tutionality, and it is to those types of injunctions that the rule
of that case is primarily addressed. Yet I presume it is applicable
to the reparative injunction, and in fact in Littleton the theory
was used in the structural context .The Court saw in the struc-
tural injunction there requested an even greater threat to the
values of “Our Federalism,” and threw down a bar more im-
penetrable than the no-prosecution-pending rule. The Court
understood that the structural injunction would have placed
the federal district court in the position of supervising the con-
duct of state officials—state judges—over a long period of
time, and as a consequence insisted that the injunction be com-
pared to a long and novel list of alternative remedies, presumed
the adequacy of these alternative remedies, and required that,
in any event, the irreparable injury be “great and immediate.”

There is of course a place in the law for a gesture, but
the premises that underlie this one seem most doubtful—the
amount of insult exaggerated. The insult must be gauged at the
margin. In the Douglas context the appropriate question is not
whether a federal injunction would offend the district attorney,
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but rather how much more irritation it would cause than, for
example, the state court’s granting the defendant’s motion to
dismiss the indictment. This, of course, assumes that the plain-
tiff has a meritorious claim and that the state court would view
it as fairly as would the federal court. If, on the other hand,
one assumed the state trial courts would not be equally fair,
the remittitur to the state courts would be even more impossi-
ble to justify on the insult theory; for the irritation caused by
the federal district court injunction would pale once compared
to the irritation caused by the scenario in which the state trial
court denied a motion to dismiss, there was a trial, a conviction,
and then a reversal by a state appellate court or by the United
States Supreme Court. Any other scenario would be incon-
sistent with the very idea of a national constitution.

A similar point could be made if we shifted our focus to
other types of injunctions. State officials—in this instance, state
judges—would of course be offended by the continuous super-
vision required by the decree sought in Littleton, but the offense
would not be much greater than that which would flow from
the use of other remedies there given a primacy, federal habeas
or criminal prosecutions, constant reversals, or state procedures
to remove a judge. Once again, we must keep constant our
assumption about the merits of plaintiff’s claim, and if so, it
is fair to assume that the amount of the marginal irritation
attributed to the federal injunction is small, hardly of any
moment.

These conjectures about marginal irritation are, of course,
fraught with error. The irritation might be greater than I have
imagined, particularly if the focus in the Douglas context shifts,
as it had in Littleton, to the sensibilities of state judges rather
than district attorneys. Maybe it is the very idea of a federal
court injunction against a pending prosecution that offends.
Even so, I should emphasize, the case for the Douglas gesture
has not yet been made. For there is a price to be paid. The




66 THE CIVIL RIGHTS INJUNCTION

marginal irritation avoided by the Douglas rule must be placed
alongside the value denied—respect for the claimant’s choice
of forum. i

The post-Civil War jurisdictional revision did not obligate
the constitutional claimant to utilize the federal courts. Yet it
is equally true that Congress gave him an option (in 28 U.S.C.
§§ 1331 and 1343, plus 42 U.S.C. § 1983—the latter being
viewed as a jurisdictional trigger). From the pre-Civil War per-
spective, “Our Federalism” might have meant, “You must use
the state courts if you can.” But from the post-Civil War per-
spective, which takes into account the fundamental change
brought about by this reconstituting event, “Our Federalism”
means, “You can use the federal courts if you choose (even if
the assumption of jurisdiction would offend state officials).”
The Douglas v. City of Jeannette gesture honors state officials
but at the price of interfering with the exercise of this choice—a
result that could be conceptualized in dignitary terms. It shows
disrespect for the citizen’s judgment about which forum will
best adjudicate his grievance against the state.

Of course, the citizen-claimant’s decision to utilize the federal
district court may be premised on an incorrect assessment of
the fairness of the state courts. But there is no sound way of
second-guessing or reviewing that decision. In order to second-
guess the citizen-claimant’s choice of the federal forum, the
federal court must either (a) engage in irrebuttable presump-
tions (e.g., the state courts are fair) or (b) place the state
courts on trial. The first alternative, the irrebuttable presump-
tion, flies in the face of the little we know from experience,
particularly the civil rights experience.?” The second alternative,
a federal court trial on the question of whether the relevant state
court is fair, is almost unthinkable. It would make every federal
injunctive suit consume enormous resources and overburden
the front end of the litigation. Even more importantly, it would




The Remedial Hierarchy 67

defeat the very interest to be served. The federal court inquiry
itself would be a massive affront to state officials.

I therefore believe the Douglas v. City of Jeannette theory of
federalism is unsound: the interests protected are exaggerated;
it overlooks the countervailing interests; and it results in either
unrealistic assumptions or self-defeating inquiries by the federal
courts. There is more. Even if this analysis of its theory of fed-
eralism is not correct, Douglas v. City of Jeannette can be
faulted on a second ground—the use of the irreparable injury
doctrine to demarcate the bounds of the state and federal courts.

This linguistic borrowing is a kind of legal prestidigitation.
The Court would have us believe that it is only making a point
about remedies, when it is in fact making a point about the
structure of the federal system (or, even worse, a point about
the sensibilities of state officials). The irreparable injury for-
mula invokes the traditions of equity, and thereby enables the
Court to forward its view of federalism without having to justify
fully its value preference—safeguarding the sensibilities of the
state official at the expense of voiding the citizen claimant’s
exercise of a congressionally conferred option. The language
of equity is a prop for the value preference; full responsibility
is thereby avoided.

In addition, the irreparable injury formula is a poor tool for
serving the Douglas v. City of Jeannette preference—it is too
narrow a lens. The irreparable injury requirement brings into
focus only the (state) noninjunctive remedies, and requires
them to be compared to the (federal) injunction. Only the
noninjunctive remedies—damages action, criminal prosecu-
tion, and, most notably in this context, the criminal defense—
are examined for inadequacy. If and only if they are inadequate
will the (federal) injunction be available. But if the Court is
really committed to “Our Federalism”—to force the constitu-
tional claimant to use the state courts if he can—the compari-
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son ought to be between the federal injunction and all state
remedies, including the state court injunction.

Another verbal formula—such as “comity”~—might cure
this defect; that formula might broaden the lens and permit the
state injunctive remedy to be considered as an alternative to
the federal injunction. But this shift from “irreparable injury”
to “comity” would be more than a minor semantic change. The
word “comity” would make it clear that what is being subor-
dinated is not a remedy, the injunction, but rather a system of
courts. A jurisdictional hierarchy may come to replace the
remedial one, and although the jurisdictional hierarchy may
also be criticized on the ground I have already suggested—that
it rests on an unsound theory of federalism—at the very least
the central purpose of this essay will have been achieved—to
bring an end to the remedial hierarchy. One hierarchy at a time.

C. THE ARGUMENT FROM LIBERTY

The literature abounds with quaint statements suggesting
that the injunction is a disfavored remedy because it entails an
excessive restraint on liberty. The injunction is characterized
as the “strong arm of the Chancellor”; the noninjunctive reme-
dies are said to be “gentler.”®® This language has a certain
charm, but quite frankly I find it difficult to make much sense
out of it (or similar arguments focussing on the fusion of power
in the injunctive process). The mere fact that the injunction
is a restraint on the defendant’s liberty—an “effective” restraint,
a “powerful” one—cannot count against it; for from one view
of the case—the only one we can assume since it is the view
adopted by a court after a full adversary hearing—the de-
fendant either is about to or has already engaged in conduct
that is both illegal and harmful. The very purpose of the in-
junction is to stop that conduct or to correct its effects.*® What
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must be critical, then, in this argument from liberty is the claim
that the restraint is excessive, and that claim remains unintelli-
gible without some sense of what is the right degree of restraint. #

1. Special Liberties: The Prior Restraint Doctrine

The prior restraint doctrine represents one attempt to come
to terms with this central quandary of the argument from
liberty. This doctrine focusses on one liberty—a liberty that
can most readily support an argument for absolute immunity—
the liberty to speak. Under this view, the “right” degree of
restraint is “no” restraint, or, more modestly, “almost no”
restraint.

This subdrdinating doctrine is flawed by a failure to explain
adequately why special disabilities are attached to the injunc-
tion alone, why the injunction is disfavored compared to other
remedies. If the operative assumption is that the right degree
of restraint is “no” restraint, then there should be an equally
stringent ban on the noninjunctive remedies. All restraints on
speech should be tested by the troop movement paradigm.
There are differences between the injunction and the other legal
remedies; yet it is not clear why these differences work out in
any general or systematic fashion to disfavor the injunction, to
require that the injunction be held to a standard—*“no re-
straint”—not applied to other remedies.

The prior restraint doctrine primarily applies to the classic
preventive injunction, and as we saw, those injunctions might
be deemed preventive in the sense that their issuance is not
conditioned on a past wrong. But we also saw that liability rules
and criminal prohibitions are in that same sense preventive
instruments. The deterrent effect of these legal instruments does
not await the appearance of a book or the delivery of a speech;
these instruments may induce silence just as effectively as an
injunction. On occasion this point has been well understood
by the Court; it underlies the overbreadth doctrine,*® intended
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to curb the “chilling effect” of criminal statutes. But the simi-
larity between injunctions, liability rules, and criminal pro-
hibitions, that they all have a “chilling effect,” seems to be lost
when the Court turns to the prior restraint doctrine and holds
injunctions to a much more rigorous substantive standard than
the other prior restraints.

"~ Nor can the special disability of the injunction be justified
in terms of its individuated quality, arguably a distinguishing
feature of the injunction. On the contrary, individuation should
work to the advantage of the injunction. Individuation is the
antithesis of overbreadth; it is a means of containing the “chill-
ing effect” of a prohibition, and from the perspective of the
First Amendment, that is supposed to be good.

Similarly, the decentralized character of the injunctive pro-
cess, the fact that it allocates power of initiation to the citizen,
cannot justify the special treatment. Such an argument over-
looks the decentralized character of damage actions (including
those asking for punitive damages). It also ignores the fact
that the true analog of the injunction is not the criminal prose-
cution but the criminal prohibition. Criminal prohibitions (and
liability rules) are operative—“chill”—without the specific
invocation of a district attorney. Criminal contempt may be
analogous to the criminal prosecution, but it should be noted
that the power of initiation in criminal contempt is (at least
formally) allocated to the court, an agency more likely to be
solicitous of First Amendment rights than a political officer
such as the district attorney.

Can the subordination of the injunction in this domain be
justified on the theory that it is more effective? Harry Kalven
once suggested that the prior restraint doctrine might be seen as
“protecting the chance for civil disobedience”*'—a chance to
be prized if one believes in the absolutist rule or in human falli-
bility—that legal agencies, even after a full hearing, can make
mistakes. Professor Kalven was responding to the Pentagon
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Papers case and, more particularly, the highly publicized com-
mitment by the New York Times to abide by the outcome of
the injunctive proceeding the Attorney General was theatening
~—a commitment to obey whatever injunction he might ob-
tain—even though the Times presumably had been willing to
run the risk of a criminal prosecution under the Espionage Act.
The Times was willing to disobey the criminal statute, but not
the injunction.

Professor Kalven’s insight is an illuminating account of the
Pentagon Papers case, and yet it is hard to generalize it into
a justification of the prior restraint doctrine and the special
disabilities imposed on the injunction as a regulation of speech.
The special power of the injunction seems to be confined to the
commitment of the Times. Such a commitment cannot gener-
ally be expected, especially from a citizen who is willing to
disobey a criminal statute. Indeed, no one seems to know what
prompted the Times to make its commitment,* and the subse-
quent repudiation of the commitment by the Times**—even the
Times, a paragon of respectability—is revealing.

The argument for greater effectiveness might rest on the view
that civil disobedience to an injunction involves a “repudiation”
of a very special and highly personalized relationship between
the law and the citizen. This might well be true; as I noted in
chapter 2, the injunctive process does personalize the law.*¢
But there is no reason to suppose that a citizen is not willing
to incur these costs—to flout the mystique or violate the special
relationship—or is less willing to incur them than the analogous
costs involved in disobeying a statute. It all depends. . . . The
civil rights experience may have enhanced the tranquilizing
power of the (federal) courts; on the other hand, the labor
experience, both past and present, teaches us that the injunction
could have precisely the opposite effect, enhancing the moral
imperative of disobedience.

The argument for greater effectiveness is no more successful
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if we turn from these more subtle ways of explaining the sway
of the injunction—the mystique theory—and instead assume
a rational calculator model, where behavior is predicted on the
basis of the likely effect of sanction. There is no reason to as-
sume, as a general systematic proposition, that the sanction for
disobeying an injunction is more effective in coercing compli-
ance—effectively foreclosing the option of civil disobedience—
than the sanction of a criminal prohibition, for instance.

I have my doubts whether disobedience of an injunction
will be detected and prosecuted more vigorously than disobe-
dience of a criminal statute, given the very special kind of
conduct we are envisioning—speech that purports to be a form
of civil disobedience. More often than not, the decision of
civil disobedience is made in the face of a threat to prosecute if
the citizen engages in the proposed conduct or does not aban-
don the course of conduct he is now pursuing. Such a threat
might indeed be essential to the dynamics of civil disobedience
(and, as the Justices knew, was in fact present in the Pentagon
Papers case—Dby the time they decided the case Attorney Gen-
eral Mitchell was threatening criminal prosecutions under the
subversion statutes**). From the ante hoc perspective, the in-
junction might be seen as the functional equivalent of such a
threat.

But even if I am wrong on this score, even if there is no such
threat, or alternatively the citizen believes that disobedience
of an injunction will be a more certain trigger of a valid prose-
cutorial response, that would only affect the likelihood of
imposition of the sanctions, the certainty factor. The severity
factor must also be considered, for the deterrent effect of a sanc-
tion equals the likelihood of imposition times the severity of
the expected sanction. The certainty factor is likely to be higher
with injunctions, and yet the severity factor is characteristically
much lower.*¢ This is particularly true if the judge wishes to
avoid a jury and capture the benefit of his concentration of
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power, for he must then confine himself to petty punishments.

This point is not altered by the rule of Walker v. City of
Birmingham—a rule that, I note in passing, seems at odds with
the prior restraint doctrine, for it purports to give the injunction
a power withheld from criminal statutes, even in the speech
domain. This rule affects only the likelihood of imposition. The
citizen is precluded from raising a defense in the enforcement
proceeding. But he is still free to disobey the injunction and
suffer the consequences, which are likely to be more petty than
those attached to criminal statutes. The penalty in the Walker
case was five days in jail and a fifty-dollar fine-——the maximum
permitted by state statute.

Conditional-order civil contempt has a greater chance of
precluding civil disobedience: conceivably, the individual can
be imprisoned until the judge is absolutely assured of compli-
ance. Initially, it should be noted that this sanction is only
available after one act of civil disobedience, and thus is com-
parable to the specific deterrent effect of a damage action*”
or a criminal prosecution. (These remedies require a past
wrong, but have an effect on the future conduct of the defendant
and the citizenry in general.) Moreover, if conditional-order
civil contempt were the principal sanction feared, the first act
of civil disobedience would be much more likely (for no punish-
ment would attach to that act). True, the second act of civil
disobedience may be more unlikely because the judge need not
engage in speculative probabilistic judgments, as in the criminal
system, about how severely the citizen must be punished today
to discourage him from doing it again tomorrow. Yet, from
another view, speech might be thought to be the winner because
conditional-order civil contempt—a highly calibrated instru-
ment of specific deterrence—is less likely to have as broad a
“chilling effect” as a damage award or criminal conviction. The
calibrated quality of conditional-order civil contempt may be
a boon to speech.
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Finally, one should not think of the injunction as foreclosing
the opportunity for civil disobedience and thus posing a special
danger to speech on the theory that it—and it alone—is the
trigger of incapacitation. The Debs case naturally leads one to
think of incapacitation. Federal troops were used in the Pull-
man Strike as an adjunct to the injunction, and Eugene Debs
claimed in the course of the inquiry by the federal commission
that what truly broke the Pullman Strike was his arrest and
imprisonment in the course of the strike—incapacitation that
precluded him from issuing directives (speaking) to the
strikers.*® But what we must remember is that although the
injunction may be a sufficient condition for incapacitation, it
is not a necessary condition. Incapacitation is not a sanction
confined to the injunction; arrests (of speakers) and seizures (of
books) are as integral a part of the criminal process as they are
of the injunctive process. Debs could have been arrested and
presumably the troops used even without an injunction. Indeed,
since the injunctive process implicates a court rather than just
the local district attorney and arresting officers, the principal
operatives of the pretrial level of the criminal process, incapaci-
tation in the injunctive context is likely to be kept at a highly
visible level and thus used more responsibly. It is likely to pose
less of a threat to free speech.

2. General Liberties: Compensation and the Optimum
Degree of Restraint

I have suggested that the preventive injunction might profit-
ably be compared to a criminal prohibition. This perspective
exposes the fallacy of the prior restraint doctrine. At the same
time it might be thought to create a new argument for subordi-
nation, one that would not be confined to the liberty to speak
but would reach all liberties in an undifferentiated manner.
This view of an injunction as a mini-criminal statute brings into
focus the recent critique of the criminal law by welfare econo-
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mists who can be read as proposing, as a normative matter, that
criminal prohibitions be supplanted by liability rules.*® The
criminal law should become a branch of torts. Their core idea,
so reminiscent of Holmes’s positivism,* is that a restraint on
liberty greater than that entailed in threatening to internalize
the costs of an individual’s action is “excessive.” They argue
that individuals should be free to do whatever they want pro-
vided they are made to pay the full costs of their action.

" The injunctive sanctioning system as it presently exists in-
cludes the possibility of punishment, and since, as I have argued,
sanctioning systems must be judged by the whole range of
sanctions, including the most severe, it is vulnerable to this
economic critique. This criticism could be muffied by a revision
in the injunctive system. If we were convinced that the sanc-
tion should be exclusively compensatory, then compensatory-
damage civil contempt could be made the exclusive sanction for
violation of an injunction. This revision would not render the
injunction superfluous, reducing it to a liability rule by another
name. For the injunction has an individuated quality not pos-
sessed by liability rules and a different allocation of the power
to decide, attributes of considerable utility.

To be certain, I do not recommend the revision. I am not
persuaded by the economlc critique. I reject the reductionism
of right to remedy i _in_this critique_and_in Holmes’s
positivism. My conceptual world has been shaped in large part

by the civil rights experience, and at the core of that experience
is a conception of rights that denies their reducibility to a series
of propositions assuring the payment of money to the victims.
I acknowledge the interdependence of remedy and right (in,

for example, my discussion on the unrealistic quality of bifur-

cated procedures®), but this presupposes rather than denies

the distinction between the two.
As a purely analytic matter this reductionism can be faulted
on the ground that it does not give an adequate account of
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ordinary language. It blurs, for example, the distinction be-
tween justifying the imposition of a sanction (e.g., damages),
and predicting it.>® But the response has to be more substantive,
for the economic critique has a normative dimension. It seeks
to reform our practices and, if need be, our language.

The substantive response derives, first, from a concern with
the distributional consequences of a purely compensatory re-
gime. The liberty of the judgment-proof would be enhanced.
So would the liberty of the very wealthy, assuming declining
marginal utility of each dollar and an incapacity to introduce
a principle of progressivity into the damage award, most plausi-
ble assumptions. :

Second, I am troubled by the impossibility of placing a mone-
tary value on all injuries, either those to individual victims (the
loss of the view of the oak) or the public generally (a deteriora-
tion of an aesthetic quality of the community.)%

Third, there is the impossibility of adequately compensating
for fear. Inmitially there is the fear of a violation. One could
respond by including that fear as an element of compensation—
if you are a victim you will be compensated for injuries, includ-
ing the fear of ever becoming a victim. But that assurance does
not allay the fear of becoming a victim, for that fear is linked
to a second fear, namely, the fear that you will not be fully
compensated (despite all these assurances). And once you try
to take care of that second-order fear through another assurance
of compensation for even that second-order fear, you are led
back to an infinite regression, always leaving a residue of
uncompensated fear.®

Finally, I question the central premise of the economic
critique—that a compensatory regime will improve allocative
efficiency, which in turn will maximize total social product. The
economist starts with the insight that the perpetrator will engage
in “prohibited” action if and only if the proposed course of
conduct is worth more to him than the amount of the victim’s
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damages he has to pay. Under an exclusively compensatory
regime the victim would receive full compensation, the perpe-
trator would be left with a net benefit (the difference between
the compensation bill and the benefit to him), and total social
value would thereby be maximized. On the other hand, so the
argument continues, under a prohibitory regime, where the
sanction is greater than the damage to the victim, the perpe-
trator may be stopped from pursuing the more valuable course
of conduct. There would be a failure to maximize total value
and thus an excessive restraint on liberty. The central fallacy
with this argument is that it ignores the bargaining process.”™

Let us assume an ordinary trespass case, where the plaintiff
seeks an injunction to stop the defendant from taking some
goods from his land. Let us also assume that this is a case in
which the goods do not have a sentimental value (not the silver
chalice), but are entirely of a commercial nature (rocks used
for construction). This would be a case in which the court
would surely invoke the irreparable injury requirement, remit-
ting the plaintiff to the damage remedy, and yet it is hard to
understand the economic logic of such a resulit.

The injunction would not stop the defendant from obtaining
the goods. It would merely force him to negotiate with the plain-
tiff before taking his goods. The injunction only requires that
the defendant purchase the owner’s consent. The plaintiff and
defendant must bargain, and as long as this is done before the
decree is violated, I can perceive of no reason why that bargain
would not be given effect. The very decentralized character of
initiation in the injunctive process facilitates the bargaining:
the would-be victim commenced the suit and presumably can
have the decree vacated and the suit dismissed.

There remains a question about what price will be charged—
can it be presumed that, in terms of allocative efficiency, the
damage award would be superior to the price likely to result
from the injunctive bargaining? I think not.
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Let us first consider a competitive situation—many buyers
and many sellers. Then the price the plaintiff can insist upon
in the injunctive bargaining will be limited by the price being
charged by other sellers: if it is higher the defendant will “obey”
the injunction, that is, purchase the goods from a seller other
than the plaintiff. Accordingly, in a competitive situation the
injunctive bargaining is likely to result in the market price.
Damages should also reflect the market price, which in a com-
petitive situation is equal to what the plaintiff would charge
the defendant. Thus it might even be said that in terms of effi-
ciency, the injunction is the superior remedy—it should be
given a primacy—for the injunction avoids the dangers and
costs inherent in having a third party guess what two others
might agree upon. At best, the damage award mirrors what the
outcome of the injunctive negotiations would be; it merely
remits the decision to a third party, such as the jury.

Ironically, in the competitive situation the preference for the
damage remedy creates the very incentive for the defendant to
commit the trespass. The defendant may be counting on a run-
away jury—he may be assuming an especially sympathetic
adjudicator that would be present in the damage action but
not in a contempt proceeding, one that is likely to set the dam-
age award lower than the negotiated price, either in the market
or within the framework of the injunction. This strategy is an
intelligible one, but there is no economic reason why it should
be honored; indeed there is every reason why it should be
discouraged.

The competitive assumption does not exhaust the world.
There are monopoly situations, but even then the reason for
preferring damages is not clear to me. In the case of the bilateral

monopoly, a single seller and a single buyer,* the injunction

is still preferable. It forces the parties to set the price by bar-
gaining and thus avoids the awkwardness of calling on a third
party to set a price that in truth is indeterminate. In a bilateral
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monopoly, there is no economic “right” price, in any objective
sense, but rather an indifference to whatever happens to be the
outcome of the bargaining (assuming there are no imperfections
in that process).

In a unilateral monopoly, the case of a single seller and many
buyers, the damage remedy might produce a result more con-
sonant with the dictates of efficiency because damages could be
set at marginal cost, which is lower than what the monopolist
would charge. On the other hand, this strikes me as a perverse
way of regulating a monopolist—rewarding those buyers adven-
turous enough to steal from the monopolist—and might even
be counterproductive, for over time the loss of revenue might
induce the monopolist to restrict production further. The issue
as to what should be the measure of damages for a monopolist
needs further exploration, but in any event, even if the measure
of damages should be lower than what the monopolist would
ask within the framework of the injunctive bargaining process,
the justification for the irreparable injury requirement in its
present guise—as a general requirement—is still wanting. At
best, we have located a justification for its applicability to a
unilateral monopolist.

Whether we are faced with a competitive or monopoly situa-
tion, the bargaining process may break down because of, for
example, strategic behavior (e.g., the bluff that does not work)
or information barriers. There are two points to be made.
First, there are comparable dangers of failure in the damage
action; there is no general, systematic reason for believing that
the damages are more immune to such problems. This is true
even of the multiparty situation, where bargaining is commonly
thought to be especially frail and costly. The injunction creates
the possibility of having the judge supervise or at least facilitate
the bargaining, and there is no reason for believing that such

a process is more costly or more prone to failure than the

omnibus damage action. Second, even if the damage action is

[
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assumed to provide some comparative advantage in this setting,
there is no reason to believe that this setting is the typical one.
Indeed, I suspect that it is the exception, and if so my central
point remains: the subordination of the injunction, as a general,
systematic proposition, cannot be justified on the theory that
the injunction is excessively coercive. The excess above com-
pensation produces negotiation and bargaining, not allocative
inefficiency.

D. THE ARGUMENT FROM THE DIFFICULTY OF PROPHESYING

Insofar as the injunction seeks to prevent a future wrong, it
requires the court to make predictions about the future, and
these judgments are widely assumed to be treacherous, fraught
with error. The question raised is whether the burden of proph-
ecy justifies the subordination of the injunction.

I believe this argument fails, first, because it lacks generality.
Informational difficulty might justify the subordination of the
preventive injunction, but certainly not the reparative injunc-
tion, and maybe even not the structural injunction. These latter
two injunctions have informational problems of their own, but
those difficulties flow from the nature of the enterprise, not the
remedy. They are independent of the remedy. Consider, for
example, the informational problems inherent in a program
of black reparations, or the ones that might arise in an attempt
to deal with school segregation through damage awards.

Second, the argument does not sufficiently reflect the pre-
dictive elements embedded in alternative legal instruments.
Here I have in mind, for example, the criminal statute, which
basically resembles the preventive injunction. The injunction
is distinguished from the criminal statute in that it is individ-
uated and promulgated by a judge, and the power of initiation is
decentralized. But none of these characteristics intensifies the
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burden of prophesying. It is hard to believe that the legislature
has unique informational resources, ones that would enhance
the accuracy of judgments about the future. Similarly, I do not
understand why individuation enhances error. On the contrary,
the generality of the criminal prohibition only compounds risks
of error. Individuation permits a certain modesty.

Finally, the argument exaggerates both the need to prophesy, ,
the risk of error, and the costs of a mistaken prophecy. The
preventive injunction seeks to prevent a future wrong, and it is
customarily conditioned upon a showing that there is a proba-
bility (of some indeterminate magnitude) of that future wrong’s
occurring.®«The element of prophecy goes to the need for the
remedy. I doubt that this judgment of need is more treacherous
than many of the judgments implied in alternative remedies,
such as those involving questions of motivation or causation,
which might be present in injunctive proceedings but which
take an increased urgency and stringency in remedies such as
damage actions and criminal prosecutions.’® Those remedies
call for the reconstruction of an historical event, where the
decisional agency did not “experience” that event but rather
comes to understand it only through the narratives of persons
whose social situation, if not their perspective, is likely to have
been determined by that event. The risk of error is notorious—
no less so, I imagine, than that introduced by the need to proph-
esy. In any event, I wonder whether the costs of a mistaken
prophecy have been exaggerated.

Assume the judge denies the injunction when in truth there
is a need for it. The plaintiff is left without protection of the
injunction. But surely he is no worse off than under a regime
of subordination, where he would have to rely exclusively on
the deterrent effect of liability rules and criminal prohibitions.
Alternatively, assume the judge issues the injunction when in
truth there is no need for it. Then the defendant is restrained,
but only from engaging in conduct that a court has determined
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is illegal and injurious to plaintiff. The mistaken prophecy
results in an unnecessary exertion of judicial power, not an
incorrect one. Some have argued that judicial power should be
viewed as a wasting asset, and thus an unnecessary exertion of
judicial power may be a special source of concern; but in the
battle of metaphors, it is equally plausible to view the judicial
power as a muscle, strengthened from use, atrophied from
nonuse.

At times more may be at stake than just an unnecessary
exertion of judicial power: the judge may be wrong not just
about the need for relief, but also about the substantive issues—
the rights and duties of the parties. But, subject to two excep-
tions, the risk of a substantive error is not enhanced by the
prophesying element, i.e., that the issuance of the injunction is
predicated on a judgment of future need. The risk of substantive
error is independent of the informational difficulties of making
statements about the future.

One exception arises from Walker v. City of Birmingham.
That case legitimated a state rule precluding the defendant
from challenging the constitutional validity of an injunction
(to be more precise, a temporary restraining order) in a crim-
inal contempt proceeding. This rule enhances the risk of sub-
stantive error by curtailing the self-corrective processes of the
law and limiting the incentives a trial judge has to be right. And
the Walker rule might be thought to be linked to the forward-
looking element of the injunction. The rule might be seen as an
attempt to perfect the preventive power of the interlocutory
injunction, conceived of as a means of freezing the status quo
for a period long enough to permit the full adjudication of
plaintiff’s claim. ,

This connection between the prospective or preventive ele-
ment of the injunction and the heightened risk of substantive
error is not a logical one: it is more in the nature of an explana-
tory connection. This is important for it means that the fwo
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can be severed. The interlocutory injunction can still serve its
preventive function—preserve the status quo—without the
Walker rule. Walker may be overruled, a most salutary result
in my judgment since it is inconsistent with the conception of
law that subordinates governmental officials—judges—to the
Constitution (for it allows an individual to be punished for
disobeying a constitutionally invalid judicial command). Or
more modestly, hints in the opinion of limitations on the rule
could be taken more seriously.® If additional deterrent strength
is needed for preservation of the status quo, a need I am not
convinced of, then it could come in the form of increased
severity of sanction. That would have the beneficial result of
eliminating a rule that permitted an individual to be punished
for disobeying a command that is arguably invalid. It would
also reduce the risk of substantive error. The trial judge would
have to face the contingency of having his decree declared in-
valid by an appellate court.

A second exception can arise because the substantive judg-
ment might require a judgment about a state of the world not
yet in being. In that instance the burden of prophecy is not
confined to a judgment about the likelihood that the defendant
will engage in certain conduct. It also extends to a judgment
about whether the defendant’s conduct will be illegal when done.

This problem appears in the speech area (and indeed might
be thought of as another justification for the prior restraint
doctrine). We attach a special significance to substantive error
in that area, and thus it might be profitable to explore the
problem through a speech example. Let us assume that the
defendant is to make a street corner speech, and the authorities
are concerned that the speaker will incite the audience to vio-
lence. Under the Brandenburg test, the permissibility of stop-
ping speech will turn on two elements—the content of the
speech (the Masses legacy—are these words of incitement,
urging violence as a concrete and immediate course of action)
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and the likelihood of success (the clear and present danger
legacy—will it trigger the violence).%® Both elements turn on
an inquiry into what will transpire on that street corner—the
size of the crowd, its mood, the words uttered. And yet if the
authorities sought to restrain the speaker by an injunction, the
court would be called on to prophesy on these matters. The risk
of substantive error would be greatly enhanced.

The root problem here is, of course, the substantive legal
standard, Brandenburg. 1, for one, would not suggest that the
substantive standard be abandoned, although that remains an
alternative. But once it is understood that the root problem is
a substantive one, then we can see that this line of reasoning
cannot support a subordinating doctrine such as irreparable
injury or prior restraint. These doctrines are at once too broad
and too narrow.

These doctrines are too broad in that they purport to apply
to all claims, or in the case of prior restraint to all speech claims,
and yet the special risk of error we have located is linked to a
special type of substantive standard, one that largely requires
judgments as to what will transpire in the future. It cannot even
be said that all speech claims utilize such a substantive standard
(e.g., a claim against an allegedly obscene book or one founded
on a copyright).

At the same time, the subordinating doctrines are too narrow,
for they place a unique set of restraints on the injunction,
whereas the special risk of error is not confined to the injunc-
tion. It is present with any preventive instrument governed by
this special type of substantive standard. The restraints now
placed on the injunction should not be confined to that instru-
ment, but rather should apply with equal force to any legal
instrument or remedy that seeks to interfere with the street-
corner speaker before the speech takes place—the criminal
prohibition or, more particularized manifestations of those
laws, prosecutions for conspiracy or for an attempt to Incite
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violence.® In sum, although the risk of substantive error may
be enhanced by the confluence of the substantive standard and
the preventive aspect of the injunction, the appropriate response
is not to subordinate the injunction alone, but rather to disfavor
all those legal instruments that might be deemed preventive.




IV

The Legacy: New Perspectives on the
Relationship between Rights and Remedies

* In attacking the traditional remedial hierarchy I have placed
great reliance on what may now be called the context-depen-
dency proposition—the view that reasons for disfavoring the
injunction cannot be generalized across the legal system—
they do not hold for all types of claims and all types of factual
patterns. I point to this proposition now, and abstract it from
the previous argument, because it has an important bearing on
our understanding of the civil rights experience. The civil rights
injunction evidences the truth of that proposition, but then the
proposition turns and limits the legacy of that paradigm.

The context-dependency proposition is antithetical to a hier-
archical conception of remedies, any hierarchy. I used it to
evaluate the arguments on behalf of the traditional hierarchy,
the one that subordinated the injunction, but it would be equally
available against one that sought to give a primacy to the in-
junction. I doubt that the reasons for preferring the injunction
could be generalized across the legal system, any more than
those disfavoring it could. Accordingly, although civil rights
litigation gave the injunction a primacy, that practice should
be viewed as a source of understanding—a basis for questioning
the traditional doctrine, one that demanded a different role for
the injunction—not a model that should be imposed on the
rest of the legal system. The injunction became the primary
remedy in civil rights litigation for a very special set Qf reasons,
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and it remains to be seen whether those reasons are gener-
alizable.

One set of reasons is technocratic—civil rights litigation
presented the courts with technical tasks that could not be
performed by remedies other than the injunction, or that could
not be performed as well. The conversion of the dual school
systems to unitary school systems is a prime example. From a
purely technocratic perspective the injunction seemed ideally
suited. In contrast to damage judgments or criminal prosecu-
tions, the injunction could more easily accommodate the group
nature of the claim, it could provide the requisite specificity and
continuing supervision over long periods of time, and it intro-
duced a desired degree of softness—it had a prospective quality,
and directives could easily be modified as the courts enhanced
their understanding of the constitutional goal and how that goal
might be achieved. All this seemed essential for structural
reformation.

Similarly, when the demand was to compensate for the sys-
tematic and thorough wrongs of slavery, the Jim Crow era, or
the more subtle, and recent, forms of discrimination, cash pay-
ments seemed peculiarly inadequate. The inadequacy stemmed
from considerations much deeper than difficulties of measure-
ment, for these same difficulties inhere in the reparative injunc-
tion—in identifying the victims and perpetrators of the past
wrong and knowing what conduct (e.g., preferences?) would
constitute adequate compensation. The inadequacy stemmed
from the group nature of the underlying claim and a belief that
only in-kind benefits would effect a change in the status of the
group.

The injunction was also well suited for the preventive needs
of civil rights litigation. To a large extent this litigation was
aimed at government officials, and it was fair to presume that
they are not as sensitive to the prospect of damage judgments
as the businessman working within a competitive framework.
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Moreover, in contrast to both damage judgments and criminal
prosecutions, the injunction is capable of speaking only to the
future, and with great specificity. It thus facilitates a declaration
of rights that is only to have prospective effect, a result that
seemed entirely appropriate when, as was true of most of the
civil rights era, the standards of behavior were being altered
radically. Declaratory judgments could also meet these needs,
and, in fact, since the late 1960s—Ilargely to avoid restrictions
on the injunction such as 28 U.S.C. § 2283 and its doctrinal
counterparts—we have seen a tendency to use the declaratory
judgment as a substitute for the injunction to establish prospec-
tive rules of conduct. But in the 1950s and early 1960s the
declaratory judgment was largely undeveloped: the typical civil
rights prayer seeking preventive relief, say, against an allegedly
invalid statute sought both injunctive and declaratory relief,
with no attention to the distinction between the two.

The second reason for the primacy of the injunction in civil
rights litigation is more normative. It turns not so much on the
content of the injunction and the technical advantages it brings
as on the allocation of power implicit in the injunctive process.
The injunctive process essentially allocates power to the citizen-
grievant (the power of initiation) and to the judiciary (the
power of decision). Such an allocation of power was favored
because it seemed essential to the success of the civil rights
claim.

At issue in the first decade of the civil rights era, from 1954
to 1964, was the reform of governmental practices and struc-
tures, primarily those of the Southern states. It was imperative,
if that reformist enterprise was to succeed, that aggrieved citi-
zens have the power of initiation. Their efforts could be supple-
mented by reform litigation brought by other governmental
units, such as the federal government, but it could only be a
supplement; the individual grievant had to have the power of
initiation, to prod, activate, and at times bypass the Attorney
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General. For the second decade of the civil rights era, 1964 to
1974, the reformist enterprise became more universal—em-
bracing all governments, North and South, state and federal.
It also included private powers—corporations, unions, and
universities. This did not lessen the need for the decentralized
allocation of the power of initiation; on the contrary, the uni-
versalism broadened the coalition of those opposed to the
reform and thus threatened the independence of the Executive.
The government official, whether he be the elected district at-
torney or the Attorney General, appointed by and responsible
to the President, is ultimately responsive to the pressure this
coalition is able to generate, and thus, from the perspective of
the reformers, cannot be trusted as the exclusive repository of
the power of initiation.

The allocation of power of initiation to the individual citizen
needs no strenuous justification; it readily accords with the
American traditions of individualism (in the antigovernmental
sense). But the allocation of the power of decision to the judi-
ciary requires a very special justification—it is at odds with
our democratic traditions. This justification was lacking with
the labor injunction; the same was true with the anti-Progres-
sivism injunction, and in that instance the antidemocratic ob-
jection was strengthened by a claim that the decisional agency
(the judges) lacked “scientific expertise.” In the case of the
civil rights injunction, however, this special justification for the
allocation to the judiciary could be found in the doctrine of
“minority rights.” Those who sought the help of the injunction
to prevent the organization of labor or to nullify Progressive
legislation complained of the excesses of democracy and the
tyranny of the masses; industrialists mouthed a doctrine of
“minority rights.” But the blacks were able to give that doctrine
adifferent and truer meaning. They were able to point to certain
factors—not just their number, but also their insularity and
economic weakness—that deprived the elective process of its
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presumption of legitimacy and transferred that legitimacy from
the legislature (or other representative bodies) to the judiciary.
It was not reasonable to expect the judges to be heroes, but
the truth of the matter is that many lived up to these unreason-
able expectations—they fought the popular pressures at great
personal sacrifice and discomfort. The average judge turned
out to be more heroic than the average legislator (or juror).
And it was just this hope that led civil rights litigators to cast
their suits in injunctive form.

To identify these technocratic and normative elements that
account for the primacy of the injunction in civil rights litiga-
tion is not to deny that there are other areas in which the in-
junction may achieve a primacy. Other litigative programs may
involve comparable needs. Indeed, in several recent cases,
somewhat removed from civil rights, classically defined in terms
of protecting the racial minority, doctrine has been created that

f seems to give a primacy to the injunction. In Pierson v. Ray' the
{ Court created an immunity for judicial officers that might be
applicable only to damage remedies; in Edelman v. Jordan,*
involving the invalidity of a state practice denying welfare pay-
'ments, the Court cast an Eleventh Amendment immunity
around damage actions that is not applicable to injunctive
/| remedies; and when the Court finally—after the long post-Bell
v. Hood interlude—held that constitutional prohibitions of
their own force gave rise to actions for damages if they were
/ violated,? it also imposed on such damage actions restrictions—
; such as a good faith defense—not applicable to injunctions. In
2 all these instances we can readily imagine factors comparable to
those in the civil rights area that lead to a preference for the
injunction.

Context-dependency, then, does not preclude extending the
lessons of the civil rights injunction, but it does preclude the
kind of generalization that would be necessary to create g new
hierarchy. The essential lesson of the civil rights injunction is
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not that we should supplant one remedial hierarchy with an-
other, one that would give the injunction a new presumptive
status as the primary remedy; that would only mirror the
Frankfurter and Greene error. Rather, the civil rights injunction .,
teaches that we should move to a nonhierarchical conception‘[ RS
of remedies. It teaches that the choice of remedy should not

turn on generalized propositions—couched in the obscure but
colorful language of history—about which remedies are favored

and which are disfavored. It should instead turn upon an ap-
preciation of the technical advantages of each remedy and a
judgment, made in light of the substantive claim, about the
desirability of the allocation of power that is implicit in each
remedial system. The civil rights experience teaches that the

rules governing the choice of remedy—procedural rules, if you
will—cannot and should not be fashioned apart from and in-
dependent of one’s belief about the nature and justice of the i
underlying claim. This conception challenges the familiar tenet |
“of the law demanding that procedure be independent of sub- 1} "~
stance.

Once we move away from a hierarchical conception of reme-
dies, we can also see that the choice before a court is not simply
which remedy, but whether there be any remedy, even assuming
a substantive right was violated. The injunction may be the
only remedy available, or it may be vastly superior to any
other, and yet there may be good reasons not to grant it. This
judgment-—of a right without a remedy—hardly seemed plausi-
ble when the remedy imagined was of modest proportions—a
damage judgment, or a preventive injunction aimed at some
discrete act. The slogan of no-right-without-a-remedy seemed
tautological. Buf Tiot 50 once the perspective broadens, as the
civil rights experience dictates that it must, and we consider

~ the new legal instruments it has spawned, above all the struc-

tural injunction.
In thinking about the structural injunction within the hier-
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archical context, little could be said against it: the difficulties
with it seemed endemic to the enterprise, and thus were likely
to be as present with the injunction as with other remedies
(whether it be a damage judgment, or even an administrative
scheme).* Indeed, as Homer Clark suggested in a review of
my casebook,’ the special irony of the irreparable injury re-
quirement is that it seems to provide no restraint when restraint
is most needed: the most problematic use of the injunctive
power is in the structural context, and yet that is the instance
in which the alternative remedies are strikingly inadequate. The
point is not simply that the irreparable injury requirement is
inadequate for the task, Clark’s insight, but also that it distorts
our perspective on the structural injunction. The irreparable
injury requirement introduces a relativistic or comparative per-
spective, and in a sense that makes the structural injunction
seem less extraordinary than it is.

The structural injunction is not “extraordinary” in the way
that word has traditionally been used, when the standard of
comparison is other judicial remedies engaged in a similar
enterprise. What is extraordinary about the structural injunc-
tion is the nature of the enterprise and what that does to the
judicial office. The structural injunction is extraordinary if the
standard is law, not other remedies. For, as I explained earlier,®
the structural injunction should not be conceived of as a discrete
coercive act, like a command backed by a sanction, but rather
as the initiation of a relationship between the judge and an insti-
tution—a declaration that the judge will henceforth manage
the reconstruction of an ongoing social institution.

The-structural injunction entails a relationship of long dura-
tion between the judge and the social institution, a series of
interventions, either increasing the specificity or modifying
previously issued decrees, inviting or permitting participation
by amici, such as the Department of Justice, or possibly*even
creating new agencies to assist in the policing of performance.
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An auxiliary bureaucratic structure is often created. In eco-
nomic terms this behavioral pattern is costly. Of even greater
concern is its impact on judicial role. The structural injunction
tends to accentuate the personification inherent in the injunctive
process and to make it difficult for the judge to maintain the um-
pireal posture. The judge is brought perilously close, so it is
claimed, to breaching the line between administration and law.”

These considerations—the consumption of resources and
even more, the role transformation—render plausible the pos-
sibility of a right without a remedy—that the court will decline
to issue a structural injunction even though that is by far the
best remedy, or for that matter the only remedy. Indeed, that
is precisely what the Court did in Littleton and more recently
in Rizzo v. Goode® (though in Littleton it pretended that there
were alternative remedies, and in both the result was ration-
alized in terms of the transjurisdiction point—the plaintiffs
were asking a federal court to reconstruct the judiciary of Cairo,
Illinois, or the Philadelphia police department).

I acknowledge these concerns, and yet I do not concede their
persuasiveness. I do not believe the structural injunction should
be put beyond the reach of the courts. First of all, while the role
transformation inherent in a structural injunction is undeniable,
the significance of that role transformation is less clear. Fidelity
to role is not a good in and of itself, particularly if, as in this
instance, the role does not have any a priori moral basis but
rather is largely defined by tradition. A glance at the Continen-
tal criminal system reveals the plausibility of a procedural
system that abandoned the contest-umpire model; the inquisi-
torial judge can make errors and abuse his office, but there is
no reason to believe that he is more prone in this direction than

~ his passive, umpireal counterpart.® Nor should personification

be a source of concern. It only demythologizes or demystifies
the law. It brings us closer to the truth. The bearer of legal
power is a person. Of course, once we concede that, we then
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have to cope with the limitations that inhere in personhood,
and ask ourselves the questions of legitimacy afresh—why
should we have to obey this person? But that strikes me as
only the beginning of understanding—the question that should
indeed be asked.

Second, even if the role transformations inherent in the struc-
tural decree are considered a cost and are aggregated with the
economic ones, they do not become insurmountable: they only
call for more urgent justification. Extraordinary injunctions
may require extraordinary claims. What gives legal claims such
a special status, the entitlement to be considered “extraordi-
nary,” is the special nature of the substantive claim—the sys-
tematic denial of important rights to a social group. Thus the
departures from the standard models of judicial behavior are
ultimately justified and determined by underlying substantive
rights. Just as the civil rights experience has undermined the
notion that a single rule—such as the irreparable injury require-
ment—should govern the choice of remedy for all substantive
claims, so also has it illustrated the need for unusual, structural
remedies when justice so requires. Once again, procedure is
not independent of substance. In the context of injunctive rem-
edies, and perhaps other contexts as.well, the civil rights era
teaches that procedure is, and should be, ineluctably tied to the
merits and nature of the underlying substantive claim.

The civil rights claim must be, for us today, a source of per-
spective, an example but not a fixed rule. It suggests, but should
neither automatically legitimate nor delimit, the usefulness of
structural relief. The formal classification of a legal claim—the
fact that it can be viewed as a civil rights claim advanced on
behalf of a racial minority—does not automatically render it
extraordinary. Instead, we must employ a more complex form
of analysis, one that takes into consideration such factors as the
importance of the claim for the eradication of caste structure
and the magnitude of the social dislocation that would be
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caused by honoring the claim.!® At the same time, it should be
recognized that a claim need not be a civil rights one in order to
be deemed extraordinary; many of the claims concerning pris-
ons, mental institutions, and the environment may have that
quality. The lesson of the civil rights injunction can be broad-
ened by analogy.

In searching for the limits of the lesson of the civil rights ex-
perience we should also understand that a claim need not have
moral force before it is considered extraordinary, sufficient to
justify the costs of a structural injunction. I do not mean to deny

the moral status of the civil rights claim, but only to recognize

. the power of the law. The moral status of a claim may derive
from its legal recognition: morality shaped the judgment in
Brown v. Board of Education, and that judgment then shaped
our morality. Shrouded in the mantle of the Constitution, dedi-
cated to the reasoned elaboration of our communal ideals,

courts have a unique capacity to create the terms of their own
legitimacy.
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Goolsby, 255 F. Supp. 724 (S.D. Ga. 1965) (Taliaferro County) and
Morgan v. Kerrigan, 409 F. Supp. 1141 (D. Mass. 1975), aff’d, Morgan
v. McDonough, 540 F.2d 527 (1st Cir. 1976) (Boston).

49. From this perspective, the structural injunction might profitably
be compared to the parole and probation components of the criminal
process.

III. The Remedial Hierarchy

1. See O’Shea v. Littleton, 414 U.S. 488, 502-04 (1974).
2. 283 US. 697, 716 (1931). In our time that example has become
the limiting case of the prior restraint doctrine’s bar, conditioning the
issuance of an injunction upon a showing “that publication must inevi-
tably, directly, and immediately cause the occurrence of an event kindred
to imperiling the safety of a transport already at sea.” New York Times
Co. v. United States, 403 U.S. 713, 726-27 (1971) (Brennan, J., con-
curring) (emphasis added). See also the concurring opinion of Stewart,
J., joined by White, J., requiring harm to the nation that is “direct, im-
mediate, and irreparable.” Id. at 730. More recently, in Nebraska Press
Ass’n v. Stuart, 427 U.S. 539 (1976), Chief Justice Burger paid homage
to the prior restraint doctrine and the tradition of Near v. Minnesota,
and yet judged the orders at issue by the discounted clear-and-present
danger test of Dennis v. United States, 341 U.S. 494 (1951}, a standard
that is weaker than that used to judge subsequent restraints, either in
the 1960s or 1970s. Justice Brennan wrote a separate concurrence in
Nebraska Press in protest against this dilution of the prior restraint doc-
trine (or maybe even of the general First Amendment standard itself).
He managed to obtain the votes of Stewart and Marshall and to provoke
a sympathetic statement by Stevens. There is also a separate statement
by White, and though that opinion is unclear, its very existence may well
signal an uneasiness with the Chief Justice’s treatment of the prior re-
straint doctrine and an intention to preserve the position he ambiguously
took in New York Times, indicating that prior restraints are to be judged
by the most stringent First Amendment standard. If so, the Chief Justice
may not have been speaking for the Court in Nebraska Press.
3. For an account of the prosecution and the strike in general see
A. LINDSEY, THE PULLMAN STRIKE (1942).
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4. UNITED STATES STRIKE COMMISSION, REPORT ON THE CHICAGO
STRIKE OF JUNE-JULY, 1894, S. Exec. Doc. No. 7, 53d Cong., 3rd Sess.
XL (1895).

5. 320 Mass. 528, 70 N.E.2d 241 (1946).

6. Id. at 533-34, 70 N.E.2d at 244,

7. 319 U.S. 157 (1943).

8. 401 U.S. 37 (1971).

9. See note 1, chapter 3.

10. See Hazeltine, The Early History of English Equity in Essays IN
LecaL HisTory 261, 285 (P. Vinogradoff ed. 1913).

11. Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Rela-
tions, 413 U.S. 376, 390 (1973) (emphasis added).

12. See Carroll v. President and Comm’rs of Princess Anne, 393
U.S. 175, 180-85 (1968).

13. American Cyanamid Co. v. Ethicon Ltd., {1975] A.C. 396 (H.
L.). For cases discussing the implications of the 4merican Cyanamid de-
cision see In re Lord Cable [1977] W.L.R. 7, 19-20 (Ch. D.); Hubbard
v. Pitt, [1976] Q.B. 142 (C.A.); Fellowes & Son v. Fisher, [1976] Q.B.
122 (C.A.); Bryanston Finance Ltd. v. De Vries (No. 2), [1976] Ch. 63
(C.A).

14. See New York Times Co. v. United States, 403 U.S. 713 (1971).
In another case, however, a federal district judge enjoined the publica-
tion of a book by a former CIA employee who had signed a secrecy
agreement both before he was employed and upon resignation. United
States v. Marchetti, 466 F.2d 1309 (4th Cir. 1972), cert. denied, 409
U.S. 1063 (1972). _

15. Organization for a Better Austin v. Keefe, 402 U.S. 415 (1971).
The injunction was called “temporary” by the issuing court but was
treated by the Supreme Court as a final one, explicitly so. Id. at 418 n.*

16.; See In re Herndon, 394 U.S. 399 (1969); Lee v. Macon County
Bd. of Educ., 267 F. Supp. 458 (M.D. Ala. 1967), aff'd sub nom. Wal-
lace v. United States, 389 U.S. 215 (1967) (per curiam). For a discus-
sion of these cases and their implications for this issue, see O. Fiss,
INJUNCTIONS 645-90 (1972).

17. Build of Buffalo, Inc. v. Sedita, 441 F.2d 284, 287 (2d Cir.
1971).
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18. Compare In re Murchison, 349 U.S. 133 (1955), with Codispoti
v. Pennsylvania, 418 U.S. 506 (1974) (allowing summary trial of con-
temnor by same judge who is object of the contemptuous act “where
the necessity of circumstances warrants™).

19. On a more minor scale the jury argument is vulnerable for its
lack of generality: at best it would justify subordinating the injunction
to damage actions and criminal prosecutions, but not to remedies such
as habeas corpus (see O’Shea v. Littleton, supra note 1, this chapter) or
the criminal defense (see Younger v. Harris and Douglas v. City of Jean-
nette, supra notes 7 and 8, this chapter), for these remedies cannot be
viewed as preservative of the right to trial by jury.

20. See Duncan v. Louisiana, 391 U.S. 145, 162 n.35 (1968).

21. If a conditional order utilized a fine, the jury could also decide
the amount of the fine for each day of noncompliance.

22. 1 put to one side the possibility of utilizing the Seventh Amend-
ment; it would probably be easier to say that conditional order civil
contempt is a “crime” than a “suit at common law,” and the Court
would, in any event, have to deal with the special problems arising from
the nonincorporation of that Amendment.

23. Williams v. Florida, 399 U.S. 78, 86~103 (1970); Colgrove v.
Battin, 413 U.S. 149, 157-60 (1973).

24. Although federal criminal juries must be unanimous, the Supreme
Court has held that state juries need not reach unanimous decisions;
see Johnson v. Louisiana, 406 U.S. 356 (1972); Apodaca v. Oregon,
406 U.S. 404 (1972).

25. See D.E.C. Yale, Introduction 1o LorD NOTTINGHAM’S “MANUAL
OF CHANCERY PRACTICE” AND “PROLEGOMENA OF CHANCERY AND
Equity” (1965); D.E.C. Yale, Introduction to LorRD NOTTINGHAM'S
CHANCERY Casks ix (Selden Society vol. 73, 1957); Cook, The Powers
of Courts of Equity, 15 CoLuM. L. REv. 37, 106 (1915).

26. See, e.g., Walker v. Sauvinet, 92 U.S. 90 (1876); Olesen v. Trust
Co. of Chicago, 245 F.2d 522, 524 (7th Cir. 1957); Hurtado v. Cali-
fornia, 110 U.S. 516 (1884) (grand juries). See also cases cited in notes
23 and 24 of this chapter.

27. See the discussion of the constitutional prohibition against Bills
of Attainder in Nixon v. Administrator of General Services, 45 U.S.L.W.
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4917, 4929-33 (Sup. Ct. June 28, 1977), limiting the proscription
against legislative specificity in United States v. Brown, 381 U.S. 437
(1965). In Nixon the Court made clear that “specificity—the fact that
it refers to appellant by name—does not automatically offend the Bill
of Attainder Clause.” 45 U.S.L.W. 4930. The question seemed to be
whether the “appellant constituted a legitimate class of one,” whether
“the focus of the enactment can be fairly and rationally understood.”
Id. “Moreover,” the Court also made clear, “even if the specificity ele-
ment were deemed to be satisfied here, the Bill of Attainder Clause
would not automatically be implicated.” Id. “{O]ne who complains of
being attainted must establish that the legislature’s action constituted
punishment and not merely the legitimate regulation of conduct.” 45
U.S.L.W. 4931 n.40.

28. See generally H. PITKIN, THE CONCEPT OF REPRESENTATION
(1967).

29. Why must we have this mechanism of accountability? Presum-
ably if the method of choosing the jury were sufficient to assure a
representative group (in the pictorial sense) on every conceivable issue,
then an accountability mechanism would be superfluous. The jury could
both stand for and speak for the public. But given the gap between the
size of the panel (e.g., one hundred) and the size of the universe to be
represented (e.g., one million), the distortions to be introduced (by
both preemptory and cause challenges) in reducing the panel down
to twelve or six, and the fact that the selection must precede full public
discussion of the issue, it is hard to imagine such a perfect selection
mechanism. That is why we have public policy formulated by legis-
latures, who debate in public and must stand for reelection, rather than
by randomly selected juries.

30. For a discussion of the value of the jury as an aresponsible
agency, see G. CALABRESI & P. BoBBITT, TRaGIC CHOICES (1978).

31. A variant of this argument, viewing an administrative agency
as exercising power delegated to it by a legislature, and as more sus-
ceptible to popular pressures than a court, might suggest a subordination
of the injunction to administrative remedies. This argument has a special
saliency with structural decrees, where it is coupled with the myth of
the expertise of administrative agencies. I for one do not believe that
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the administrative agency has any expert knowledge that cannot be
conveyed to and evaluated by a court; the rest of the argument collapses
for the reasons set forth in this section.

32. See pp. 24-25.

33. United States v. Carolene Prods. Co., 304 U.S. 144, 152 n4
(1938).

34. 319 U.S. 105 (1943).

35. 319 U.S. 157 (1943).

36. 97 S. Ct. 1428 (1977). 1 discuss this case, the other Douglas
progeny, and the general issues raised in this section in Dombrowski,
86 YaLe L.J. 1103 (1977).

37. To support such an irrebuttable presumption, Justice Rehnquist
can do no more than quote from Article VI of the Constitution, pro-
claiming that state judges are bound to uphold the Constitution. Huff-
man v. Pursue, Ltd., 420 U.S. 592, 611 (1975).

38. See, e.g., the statements by Chancellor Kent in Jerome v. Ross,
7 Johns. Ch. 315, 333 (N.Y. 1823).

39. If the purpose is to establish a new norm of conduct, and if
there is no fear that the defendant will violate that norm in the future,
then no restraint is necessary. A declaratory judgment could be substi-
tuted for the injunction, for it is simply an injunction without sanctions.
The distinction is explored on pp. 51-74 of my casebook INJUNCTIONS
(1972) and also on pp. 1122-23, 1144-48 of the article referred to in
note 36 of this chapter.

40. The overbreadth doctrine modifies traditional notions of standing
(relieving the plaintiff of showing that his conduct is protected) and
enlarges the scope of the judgment (invalidating the statute in all its
applications), but does not introduce a new substantive standard as to
what speech can be reached by the state.

41. Kalven, The Supreme Court, 1970 Term—Foreword: Even W hen
a Nation Is at War, 85 Harv. L. Rev. 3, 34 (1971).

42. When the general counsel of the New York Times spoke at the
University of Chicago Law School on November 5, 1971, he said the
commitment to abide by the injunction was a mistake and ill-conceived.

43. In affidavits filed in a later case, the newspapers involved in the
Pentagon Papers Case said they would “not feel bound to observe such
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an injunction [ordering them not to publish] under different circum-
stances in the future.” N.Y. Times, Jan. 21, 1973, § 1, at 26, col. 3. The
case in which they filed the affidavits was United States v. Dickinson,
465 F.2d 496 (5th Cir. 1972), after remand, 476 F.2d 373 (5th Cir.),
cert. denied, 414 U.S. 979 (1973).

44, Seep.28.

45. See N.Y. Times, June 15, 1971, at 1, col. 8.

46. I put to one side the risk of interdependence—that the criminal
contempt may make a criminal prosecution more likely. For it seems
just as likely that the criminal contempt might work in the opposite
direction, that is, to reduce the certainty of a criminal prosecution—
one punishment is enough. Nor do I think an argument on behalf of
the prior restraint doctrine can be constructed out of the cumulative im-
pact of the injunction, either in terms of compounding the sanction of
the criminal statute or facilitating the criminal prosecution. That would
be a point about cumulation, not the injunction, and might be as true
of the damage action or the declaratory judgment as the injunction.

47. The damage award might include punitive damages and of
course be of staggering proportions. Consider the $500,000 award at
stake in New York Times Co. v. Sullivan, 376 U.S. 255 (1964), or
the $1.25 million award in the recent Mississippi NAACP boycott case,
see N.Y. Times, Aug. 12, 1976, at 39, col. 1.

48. The Supreme Court in its Debs opinion mischaracterizes that
testimony by Eugene Debs and suggests that what ended the strike was

the injunction—all a strategem to legitimate the labor injunction. See:

In re Debs, 158 U.S. 564, 597-98 (1895). For Debs’s testimony before
the Strike Commission, see UNITED STATES STRIKE COMMISSION, supra
note 4, this chapter, at 142-44.

49. See e.g., Becker, Crime and Punishment: An Economic Ap-
proach, 76 J. PorLiTicaL EcoN. 169 (1968).

50. See O. W. HoLMESs, The Path of the Law in COLLECTED LEGAL
PAPERs 167 (1921).

51. See pp. 55-56, this chapter.

52. See H.L.A. Hart, THE CoNCEPT OF Law (1961).

53. See generally Calabresi & Melamed, Property Rules, Liability
Rules, and Inalienability: One View of the Cathedral, 85 Harv. L. REv.
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1089 (1972). See also Block & Lind, Crime and Punishment Recon-
sidered, 4 J. LEGAL STUD. 241 (1975).

54. See R. NoziCK, ANARCHY, STATE, aAND UToPia 65-71 (1974).
Nozick also seems to be concerned with the fear of those who are never
in fact victimized, for they will never receive compensation (for their
fear). But the nonvictims do not seem to pose any special problems; all
are assured that if they become victims they will be fully compensated.

55. See O. Fiss, INJuNcTIONS 91 (1972); Note, Injunction Negotia-
tions: An Economic, Moral, and Legal Analysis, 27 STAN. L. Rev. 1563
(1975); the Calabresi and Melamed article referred to in note 53, this
chapter; and Michelman, Pollution as a Tort: A Non-Accidental Perspec-
tive on Calabresi’s Costs, 80 YaLe L.J. 647 (1971).

56. This appears to have been the sjtuation in Jerome v. Ross, 7
Johns. Ch. 315 (N.Y. 1823), one of the classic American precedents
for the irreparable injury requirement.

57. United States v. W. T. Grant Co., 345 U.S. 629, 633 (1953). Cf.
Hecht Co. v. Bowles, 321 U.S. 321, 328-31 (1944).

58. Striking examples of the kinds of judgments that have to be made
in noninjunctive contexts are found in the 1976 death penalty cases,
Woodson v. North Carolina, 428 U.S. 280 (1976); Jurek v. Texas, 428
U.S. 262 (1976); Proffitt v. Florida, 428 U.S. 242 (1976); Gregg v.
Georgia, 428 U.S. 153 (1976).

59. AsInoted in chapter 2, such hints could be found in the emphasis
given to the defendants’ failure to file a motion to dissolve before dis-
obeying, and that the injunction involved was not patently invalid. Note
could also be taken of the fact that Walker permitted the states to adopt
a contrary rule; it did not require such a rule, and, of course, the
Supreme Court might adopt a different rule for the federal courts.

60. Brandenburg v. Ohio, 395 U.S. 444 (1969). For the evolution of
the different legacies, see Gunther, Learned Hand and the Origins of
Modern First Amendment Doctrine: Some Fragments of History, 27
Stan. L. Rev. 719 (1975); and the soon-to-be-published manuscript of
Harry Kalven, A WORTHY TRADITION.

61. See Dennis v. United States, 341 U.S. 494, 579 (1951) (Black,
J., dissenting) ; see generally Nathanson, Freedom of Association and

the Quest for Internal Security: Conspiracy from Dennis to Dr. Spock,
65 Nw. L. Rev. 153 (1970).
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IV. The Legacy: New Perspectives on the Relationship
between Rights and Remedies

1. 386 U.S. 547 (1967).

2. 415U.8. 651 (1974). :

3. Bivens v. Six Unknown Named Agents of Fed. Bureau of Nar-
cotics, 403 U.S. 388 (1971); Wood v. Strickland, 420 U.S. 308 (1975).

4. This should not be surprising since it is in large part defined by the
enterprise.

5. Clark, Book Review, 45 U. CoLo. L. Rev. 163, 168 (1973).

6. See pp. 36-37.

7. There is a special irony to this charge. Conceived in the boldest
terms, the ambition of the administrative law system might have been
to restructure industries put under its jurisdiction, but the truth of the
matter is that that ambition has not been realized. The administrative
law system, so anxious about its own legitimacy, in fact became judi-
cialized, content to issue cease-and-desist orders (the counterpart of the
preventive injunctions), and to avoid structural reform. In recent years
the task of structural reformation of public institutions (schools, pris-
ons, and mental hospitals) has been taken up by the courts, and it
remains to be seen whether this judicial experience—by example and
by lending legitimacy to coercive structural reformation—will revitalize
the administrative system, encourage it to attempt a realization of its
boldest ambitions. :

8. 423 U.S. 362 (1976). I discussed this case and Littleton and the
Burger Court’s attitude toward structural injunctions in Dombrowski,
86 YaLE L.J. 1103, 1148-60 (1977).

9. See the article by Damatka, referred to in note 39 of chapter 2,
criticizing Thibaut, Walker, & Lind, Adversary Presentation and Bias in
Legal Decisionmaking, 86 Harv. L. REv. 386 (1972).

10. These themes are explored in the article referred to in note 11 of
chapter 2.
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