
This week the 9th U.S. Circuit Court 
of Appeals issued its long-awaited 
(at least among water law junkies) 

opinion in Agua Caliente Band of Cahuilla 
Indians v. Coachella Valley Water District, 
2017 DJDAR 2068 (March 7, 2017). The 
decision is both significant and unsurprising. 

As most observers expected, the court 
held, as a matter of first impression, that the 
so-called “reserved rights” doctrine applies 
to groundwater. 

The main effect of the 9th Circuit’s ruling 
will be to provide certainty and security to 
Native American tribes who rely on ground-
water. But the opinion leaves significant un-
resolved questions about how the doctrine 
will play out on the ground, which will 
surely be the subject of future litigation.

First, some background. Beginning with 
Winters v. United States (1908), the U.S. 
Supreme Court has long held that when the 
federal government withdraws land from 
the public domain (for instance, for a na-
tional park or Indian reservation), it implic-
itly also reserves water rights necessary for 
the land to serve its intended purpose. In the 
West, most states recognize the doctrine of 
prior appropriation, under which earlier wa-
ter users have rights senior to those of later 
users. 

Reserved rights (also called Winters 
rights) vest on the date Congress creates the 
reservation at issue. Because many reserva-
tions in the West were created long ago, re-
served rights tend to be very senior and thus 
very valuable.

Reserved rights have always applied to 
surface water, but until Agua Caliente, no 
federal appellate court had definitively ad-
dressed whether they also apply to ground-
water. The Agua Caliente Band, a tribe in 
Riverside County’s Coachella Valley, filed 
suit in 2013 against two local water agen-
cies and their officers. Concerned about the 
security of its water supply, the tribe sought 
declaratory and injunctive relief protecting 
its right to access groundwater. 

The litigation was divided into three 
phases, with the first phase addressing 
the question whether the tribe has a re-
served right in groundwater in the first 
instance.

In an opinion by Judge Richard Tallman, 
the 9th Circuit answered that question in the 
affirmative, holding that the Winters doc-
trine extends to groundwater. The court’s 
reasoning relied both on U.S. Supreme 
Court precedent and the practical realities 
of life in the arid West. 

First, the court noted that the “main lim-
itation of the reserved rights doctrine is that 
the unappropriated water must be ‘appurte-
nant’ to the reservation,” and groundwater 
can be appurtenant to real property no less 
than surface water can. 
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Second, and likely of greater significance, 
the court recognized that “many locations 
throughout the western United States rely 
on groundwater as their only viable water 
source” — including the Coachella Valley, 
where surface water supplies are “minimal 
or entirely lacking for most of the year.” 

The court concluded: “Given these reali-
ties, we can discern no reason to cabin the 
Winters doctrine to surface water.”

The 9th Circuit went on to address a 
fallback argument advanced by the water 
agencies: that even if reserved rights can 
exist in groundwater, the Agua Caliente 
tribe should not possess any such rights be-
cause, under California law, an overlying 
property owner’s groundwater right is not 
an absolute right, but a so-called “correla-
tive” right, obligating the property owner to 
share groundwater in a reasonable manner 
with neighboring property owners. 

The court rejected this argument. It em-
phasized that the federal reserved rights 
doctrine “preempt[s] conflicting state law,” 
so the court deemed California groundwater 
law immaterial. 

“Reserved rights have always applied 
to surface water, but until Agua 

Caliente, no federal appellate court 
had definitively addressed whether 
they also apply to groundwater.”
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The court also rejected the water agencies’ 
arguments that the tribe’s lack of history of 
drilling for groundwater, or its ability to se-
cure alternative water supplies, undermined 
its claim to a reserved right in groundwater.

Future Implications
The 9th Circuit’s extension of the Winters 

doctrine to groundwater is largely common 
sense. For decades, the trend in water law 
has been toward integrated management of 
surface water and groundwater, making it 
odd to distinguish between the two for pur-
poses of reserved rights. The court’s con-
clusion that Congress would have wanted 
to secure a reliable water supply for reser-
vations, including from groundwater where 
necessary, seems unassailable.

But the 9th Circuit’s other key analytical 
move — rejecting the water agencies’ ar-
gument regarding California’s correlative 
rights doctrine in groundwater — is likely 
to generate unnecessary confusion and pos-
sibly litigation. Reserved rights operate, in 
effect, to ensure that state water law treats 
federal entities just as it would an ordinary 
water user with the same priority date. But 
California, like many other western states, 
does not recognize prior appropriation in 
the groundwater context, so a user’s priority 
date is irrelevant.

In that setting, a federal reserved right in 
groundwater should secure to the federal 
reservation exactly what a similarly situat-
ed regular property owner would get: a cor-
relative right to use a portion of underlying 
groundwater in a reasonable and sustainable 
fashion, in light of the competing needs of 
neighboring users. 

Any other interpretation would give fed-
eral reservations a preferential water right 
compared to other similarly situated prop-
erty owners — which the reserved rights 
doctrine does not otherwise do, and which 
would raise serious federalism concerns. 

While the 9th Circuit’s opinion does not 
foreclose this understanding of the law, it 
does not adopt it either. The court could 
have been clearer in articulating exactly 
what a reserved right in groundwater enti-
tles a property owner to do.

There is one other major question left un-
addressed by the 9th Circuit’s opinion, al-

though that was inevitable given the phased 
nature of the litigation. The court recog-
nized that the reserved rights doctrine se-
cures water “to the extent needed to accom-
plish the purpose of the reservation.” 

But the court’s opinion sheds little light 
on how to determine, in arid areas dependent 
upon groundwater, how much groundwater 
is necessary to “accomplish the purpose” of 
a reservation. Does it depend on the extent 
of historical uses on the reservation? Does it 
require a reservation to invest in conserva-
tion technology or switch to growing more 
water-efficient crops, if neighboring prop-
erty owners do so? 

These questions, and similar ones, are 
almost certain to arise, either in a future 
phase of the Agua Caliente case or in an-
other case. Stay tuned.
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“The court’s conclusion that 
Congress would have wanted to 
secure a reliable water supply 

for reservations, including from 
groundwater where necessary, seems 

unassailable.”


