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June 20,2008 

Via E-mail and U.S. Mail 
Kristin Linsley Myles, Special Master 
Munger, Tolles & Olson, LLP 
560 Mission Street, Twenty-Seventh Floor 
San Francisco, CA 94 105-2907 

Re: State of South Carolina v. State of North Carolina. No. 138, Orivinal 

Dear Special Master Myles: 

Through submission of this letter, with copies to opposing counsel, Catawba River Water 
Supply Project (CRWSP) hereby offers its position on the phasing of the above referenced action 
and certain aspects of the Case Management Plan (CMP). 

CRWSP strenuously objects to South Carolina's assertion that the intervenors will have a 
"limited interest in the issues" involved in Phase I, "aside fiom providing relevant documents and 
other information in discovery." (Brief of SC Concerning Phase One and Phase Two Issues and 
Timing, pp. 15- 16.) This assertion is nothing more than a second attempt by South Carolina, after 
its opposition to the motions to intervene, to deny the intervenors a substantive role in this litigation. 
As South Carolina concedes in its Brief, Phase One requires a determination of "the injury suffered 
by the downstream State." (& at 2.) The determination of whether South Carolina has been injured 
necessarily involves an evaluation of the alleged harms that caused the injury, which, according to 
the Complaint, would include Union County's 5 MGD inter-basin transfer fiom the Catawba River. 
Because this inter-basin transfer is at risk of being invalidated in this litigation - and because South 
Carolina's complaint more generally threatens the allocation of water rights to the Catawba River 
- CRWSP and the other intervenors have a direct and concrete interest in this action that entitles 
them to a larger role than merely providing documents in response to discovery requests. CRWSP 
should have the opportunity to protect itself with respect to the resolution of such issues -- unless 
South Carolina is willing to stipulate that CRWSP's water withdrawal transfers (including inter- 
basin transfers), and consumption will not be affected by this litigation - a concession that South 
Carolina was invited to make but conspicuously declined to do at the hearing on the motions to 
intervene. 
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CRWSP also vehemently opposes the limitations South Carolina seeks to impose on the 
intervenors through the CMP. This Court's Order Granting the Motions to Intervene nowhere 
provides for excluding the intervenors from depositions. The intervenors should not be unilaterally 
excluded from all depositions in Phase I, nor should their participation be limited to specific 
depositions in Phase I1 that are arbitrarily determined to have no direct influence on the interests of 
the intervenors. Because depositions are part of the fact-finding process, there is no fair way for the 
intervenors to determine ahead of time whether a deposition will reveal information that will affect 
the intervenors' interests. In any event, that determination should be made by the intervenors, and 
certainly not by an adverse party such as South Carolina. If there is a specific objection to an 
intervenor's participation at or role in a deposition, the opposing party should raise that in advance 
of the deposition and have its position heard by the Special Master, if necessary, at the appropriate 
time. 

Although the positions of North Carolina and CRWSP are similar as to the attendance of 
intervenors at depositions, CRWSP disagrees with North Carolina's broad view of deposition 
attendance, which would include counsel for non-parties, experts, media and other witnesses. If this 
broad view is adopted, it should be tailored to protect the interests of all parties, including the 
intervenors. Such protection should include the right to sequester the deponent, with just the parties 
(including intervenors) present at that deposition, and limiting who has the opportunity to put an 
objection into the record. These two safeguards are intended merely as examples and are not meant 
to be comprehensive. In summary, CRWSP believes that there is a way to allow the intervenors to 
attend depositions without opening the depositions to any and all who wish to appear. 

CRWSP respectfully requests that the Special Master refuse to exclude the intervenors 
entirely from Phase I or from any other phase of discovery in this case. While CRWSP has certain 
other comments, revisions and suggestions to be incorporated into the CMP, these remaining issues 
can be negotiated among the parties, without necessarily presenting these issues to the Special 
Master at this time. CRWSP asks that the Special Master encourage South and North Carolina to 
include participation by the intervenors in negotiation over the terms of the CMP. 

With kindest regards, I remain 

Respectfully, 

DRIS LL SHEEDY, P.A. Z'Y 
Sheedy 

cc: Service List 
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