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l
ost amid the U.S. Supreme Court’s high-profile cases this term—on campaign 
finance, affirmative action, and the contraception mandate—is a case that, at 
first blush, one might think only a slightly desiccated property law professor 
could love. The question presented in Marvin M. Brandt Revocable Trust v. 

 United States was what happens when a railroad abandons a right-of-way granted by 
the federal government: Does the easement revert to the government, or does it ter-
minate, leaving the private property owners’ rights unencumbered?

Appearances notwithstanding, Brandt is not one of those obscure Supreme Court 
cases soon to be relegated to the small-print explanatory notes at the end of a legal 
textbook chapter. Chief Justice John Roberts’s majority opinion in the case promises 
to have a real impact on property owners throughout the West. Perhaps more impor-
tantly, it reflects the Roberts Court’s apparent newfound interest in property rights 
cases—a turn of events that would have made Chief Justice Roberts’s predecessor and 
former boss, Chief Justice William Rehnquist, proud.
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The Case
The history of the West is inextricably linked to the expan-
sion of railroads. To encourage this expansion, Congress 
began in the 1860s to grant large amounts of land to rail-
roads, to be resold to finance the construction of new rail 
lines. This aroused public opposition, forcing Congress to 
come up with something that seemed less like a naked 
giveaway but would achieve similar ends. Congress—
which even back then had a knack for this sort of mis-
direction—decided that instead of granting land to the 
railroads outright, it would merely grant them rights-of-
way over public lands wherever they built railways. Thus 
was born the General Railroad Right-of-Way Act of 1875.

Not all the railroads that secured rights-of-way under this 
act were your stereotypical monopolizing, small-farmer-
crushing, robber-baron-run outfits. Some never achieved 
financial success at all, and one of these was the Laramie, 
Hahn’s Peak and Pacific Railway Company. It ran about 
eighty miles from Laramie, Wyoming, to Coalmont, Col-
orado, and for the better part of the twentieth century 
struggled to break even transporting timber and cattle 
over mountainous terrain. 

Among the lands the railway traversed was an eighty-
three-acre parcel in Fox Park, Wyoming, that the federal 
government granted to the Brandt family in 1976, sub-
ject to the railroad’s easement. When the railroad’s own-
ers in 1996 notified the federal government of their plans 
to abandon the line (following an ill-fated effort to turn 
it into a campy tourist attraction), the Brandts thought 
they were in the clear. Uncle Sam thought otherwise: it 
initiated proceedings in federal court to quiet title to the 
railway’s rights-of-way over thirty-one parcels of privately 
owned land, including the Brandts’.

Thirty of the property owners either settled with the gov-
ernment or defaulted, but the Brandts opted to litigate. 
They took their lumps in the district court in Wyoming 
and in the Tenth Circuit, which held that the United 

States retained an “implied reversionary interest” in rights-
of-way granted in the 1875 act, such that upon abandon-
ment by the railway, the easement reverted to the federal 
government rather than terminating. The Brandts filed a 
petition for a writ of certiorari, and the United States, rec-
ognizing that a circuit split existed on the question, urged 
the Court to hear the case as well.

Before the Court, the United States conceded that ease-
ments ordinarily terminate upon abandonment, but ar-
gued that a different rule should apply to government-
granted rights-of-way under the 1875 act. The Court was 
not persuaded: eight of the nine justices (all but Justice So-
nia Sotomayor) ultimately signed on to Chief Justice Rob-
erts’ opinion siding with the Brandts. The Court pointed 
out that the government had prevailed in a 1942 Supreme 
Court case, Great Northern Railway Co. v.  United States, 
by arguing the opposite—that interests granted under the 
1875 act were mere easements. And it saw no reason to 
depart from that conclusion in Brandt.

echoes of rehnquist
One of the many perks of being chief justice is the privi-
lege of assigning one’s own work. As New York Uni-
versity law professor Richard Pildes mused in a post on  
SCOTUSBlog, why—in a January sitting filled with note-
worthy cases on recess appointments, public employee 
unionization, and abortion-clinic protests—would Chief 
Justice Roberts have opted for a mundane dispute over an 
easement in a sleepy Wyoming town that, as of the 2010 
census, boasted a population of twenty-two people?

Part of the answer, no doubt, is collegiality: the other jus-
tices tend to get a bit annoyed if it begins to seem like 
the chief is keeping the best cases for himself and leaving 
them with all the dogs. But, as Pildes speculated, a big-
ger part of the answer may lie in Chief Justice Roberts’s 
personal history: he surely saw in Brandt a case that would 
immediately have caught the attention of his predecessor 
and mentor, Chief Justice Rehnquist.
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Chief Justice Rehnquist, whom Chief Justice Roberts has 
described as an “avid student of history,” loved geographic 
and historical facts—almost as much as he loved quizzing 
friends, family, clerks, and his fellow justices about them. 
(When Justice Anthony M. Kennedy joined the Court, 
the chief greeted his new colleague by inquiring what the 
average annual rainfall in Justice Kennedy’s native Sac-
ramento was—and was unimpressed when Justice Ken-
nedy’s answer was a tad higher than the correct number,  
18.9 inches.) For Chief Justice Rehnquist, geography and 
history were more than just trivia—they often provided 
critical insight into the legal issues before the Court.

One of Chief Justice Rehnquist’s favorite opinions from 
his time on the Court was Leo Sheep Co. v. United States, a 
1979 dispute about railway land granted under a different 
federal statute, the Union Pacific Act of 1862. The opinion 
memorably goes on for eight pages recounting details of 
the history of Western settlement that a neutral observer 

(but not Chief Justice Rehnquist) might deem of marginal 
relevance to the case at hand. Chief Justice Rehnquist’s 
opinion in Leo Sheep, for a unanimous Court, rejected the 
government’s claim that it impliedly reserved an easement 
across land granted to the Union Pacific Railroad in 1862.

Brandt, decided almost exactly thirty-five years after Leo 
Sheep, is a variation on the same theme. It too rejects the 
government’s claim to an implied property interest in an 
easement, finding no congressional intent to reserve any 
such right. And, in so doing, it draws heavily on Leo Sheep. 
Indeed, Leo Sheep and Brandt are close companions not 
just metaphorically but literally: the parcels at issue in the 
two cases are located in adjacent counties (Carbon and Al-
bany) in southern Wyoming. There is, however, one telling 
difference between the two opinions: Chief Justice Roberts 
managed to confine his discussion of the historical back-
ground to a shade over three pages.

a Property rights 
renaissance?
Chief Justice Rehnquist’s passion for geography and his-
tory, for the diversity and idiosyncrasies of place and cus-
tom—especially of the West, where Chief Justice Rehnquist 
settled and practiced law before leaving for Washington—
fueled his commitment to federalism. As Justice Kennedy 
noted in a 2006 tribute in the Stanford Law Review, for 
Chief Justice Rehnquist, “the West was a visible, tangible 
manifestation of the idea that federal power must be held 
in check.”

While both Leo Sheep and Brandt are, in the end, cases 
about statutory interpretation rather than high constitu-
tional principle, both cases nonetheless reflect the Court’s 
recognition of the need to set reasonable, consistent rules 
around the federal government’s property claims in the 
West. One statistic Chief Justice Rehnquist surely knew 
well is that federal ownership of land is far greater in the 
West than in the rest of the country: according to the Con-
gressional Research Service, the United States owns 61.7 
percent of the land in Idaho, 66.5 percent in Utah, and a 
whopping 81.1 percent in Nevada, but only 0.3 percent in 
Connecticut and Iowa and 0.7 percent in New York.

Leo Sheep and Brandt illustrate the Court’s reluctance, in 
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places where the federal government is nearly everyone’s 
landlord, to allow the United States to play by a different 
set of rules than everyone else. Ordinary property own-
ers cannot generally reserve easements (or reversionary 
interests therein) by implication. Nor can they argue in 
one case that an instrument conveyed a simple easement, 
then turn around and argue the opposite in a later case. 
In states where the federal government owns two-thirds of 
the real estate, a special regime tilting the scales in favor of 
the United States in land disputes is not some small carve-
out or exception to the property law norm. It is the norm.

Brandt is not alone in this respect. In four other decisions 
over the past two terms (three of which were unanimous), 
the Court has rejected efforts to create or maintain special 
procedural barriers against property owners:

•	 In Sackett v. EPA, the Court allowed property own-
ers to challenge under the Administrative Procedure 
Act the agency’s designation of part of its property 
as wetland—rejecting the Environmental Protection 
Agency’s argument that the plaintiffs’ only recourse 
was to violate the order (exposing them to fines of up 

to $75,000 per day) and wait for the agency to sue. 

•	 In Arkansas Game and Fish Commission v. United  
States, the Court rejected the government’s argu-
ment that it should be categorically exempt from  
liability under the takings clause for intention ally 
flooding a property owner’s land.

•	 In Horne v. Department of Agriculture, the Court held 
that a farmer challenging the government’s seizure 
of raisins under a New Deal–era agricultural supply-
control scheme could raise a takings-based defense in 
an administrative enforcement proceeding—rejecting 
the Department of Agriculture’s argument that the 
farmer had to pay a fine and file a separate lawsuit later. 

•	 And in Koontz v. St. Johns River Water Management 
District, the Court rejected the government’s view that 
a financial exaction—a monetary payment required 
in exchange for a building or land-use permit—need 
not be related or proportionate to the environmental 
impacts of the proposed development.

 federal ownership 
      of land is far greater in the west 
    than in the rest of the country:  according 
    to the Congressional research service, the 
      united states owns 61.7 percent of the land in idaho, 
        66.5 percent in utah, and a whopping 81.1  percent in 
             Nevada, but only 0.3 percent in Connecticut and 
                        iowa and 0.7 percent in New york.
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Stanford Law School professor Michael McConnell has 
described the Court’s holdings in these cases as a “normal-
ization” of takings clause litigation. (While Brandt, along 
with Sackett, did not directly involve a takings claim, the 
same principle—declining to give the government spe-
cial treatment in property rights cases—applies.) The 
combined effect of these opinions, McConnell observes, 
has been to “cut through the morass of arbitrary, clause-
specific rules, complications, and obstacles to relief that 
have accrued over the past few decades,” treating takings 
claims instead as “normal constitutional claims, subject 
to the same procedural, jurisdictional, and remedial prin-
ciples that apply to other constitutional rights.” No one 
would welcome that development more than Chief Jus-
tice Rehnquist, who wrote in Dolan v. City of Tigard that 
he saw “no reason why the Takings Clause of the Fifth 
Amendment, as much a part of the Bill of Rights as the 
First Amendment or Fourth Amendment, should be rele-
gated to the status of a poor relation.”

This recent trend has startled some commentators, since 
the Roberts Court was not previously noted for its inter-
est in property rights cases—in contrast to the Rehnquist 
Court, which seemed to have a significant property case on 
its docket almost every term. The trend also has alarmed 
some environmentalists, who worry that increased litigation 
may inhibit environmental protection initiatives. They ar-
gue, for instance, that Brandt threatens to expose the federal 
government to millions of dollars in takings liability under 
the so-called Rails-to-Trails Act, an effort to convert unused 
railroad rights-of-way into recreational trails.

These fears, while understandable, are misplaced and over-
look the Court’s recent treatment of environmental claims. 

The Court has sided with environmentalists’ arguments in 
several high-profile matters: environmentalists scored a 
landmark win on regulation of greenhouse gases in Mas-
sachusetts v. EPA, and achieved another important victory 
just this term in EPA v. EME Homer City Generation, con-
cerning the legality of the EPA’s Cross-State Air Pollution 
Rule. Even in cases in which environmentalists’ views have 
not prevailed, the Court has been careful to emphasize the 
limits of its holdings. As Justice Samuel Alito wrote for the 
Court in Koontz: “Insisting that landowners internalize the 
negative externalities of their conduct is a hallmark of re-
sponsible land-use polity, and we have long sustained such 
regulations against constitutional attack.” Where govern-
ments enact environmental regulations and can defend 
their actions with reasonable interpretations of the law—
and the surrounding factual context—the Court will not 
stand in the way.

This suggests that the changes Chief Justice Rehnquist 
long sought, and that the Roberts Court seems now to be 
effectuating, are incremental rather than revolutionary— 
focused on rationalizing the Court’s property jurisprudence 
rather than discouraging environment and land-use regu-
lation. All of which will keep property professors, Western 
historians, landowners, and Chief Justice Rehnquist’s fol-
lowers looking forward to the next installment.
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